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Appendix A: HB 172 Resource Inventory

Advocacy Reports
Alaska-Specific

Alaska Department of Family and Community Services and Alaska Department of Health - Overview of
Alaska’s behavioral health system of care for children, 2023.

e Alaska Mental Health Board, Advisory Board on Alcoholism and Drug Abuse - Patient rights research
findings, 2018

e Alaska Division of Mental Health and Developmental Disabilities - Grievance standards, 2005.
e Alaska Ombudsman Annual Reports, 2018-2022
e Disability Law Center

o  Prisoner rights handbook, 2020

o Prompt evaluation ruling one-pagers, 2019 and 2020

o  Your mental health rights in Alaska, 2016

o Disability Law Center v State of Alaska, Department of Health and Social Services - Final
Judgment, 2020

o Disability Law Center v State of Alaska, Department of Health and Social Services - Preliminary
Injunction, 2018

e Gottstein, J.B., Myers, F., Cohen, D., Getzsche, P.C., Healy, D., International Society for Ethical
Psychology & Psychiatry - White paper on improving patient outcomes, addressing treatment caused
trauma & injuries, enhancing patient rights, and grievance procedures, 2023

e  Myers, Faith
o Myers and Collins - Legislative wish list, 2015
o Testimony to the AMTHA Board, 2021

o Improving acute care psychiatric patient outcomes through improving psychiatric patient rights -
presentation to the Improving Lives Conference, 2022

o Recommended language for SB 124 and HB 172, 2022
o Commentary: Compassion is hurting people with disabilities, 2023

o Commentary: Alaska should not repeat mistakes, 2023

National

e National Center for Biotechnology Information Bookshelf - Patient rights and ethics, 2022
e Treatment Advocacy Center - Ending seclusion and restraint, 2023

e Treatment Advocacy Center - Grading the states, 2016 and 2020
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Legal Articles + Studies

Access

Hollingsworth, J. D. (2019). Is there doctor in the house: How dismantling barriers to telemedicine
practice can improve healthcare access for rural residents. Howard Law Journal, 62(2), 653-iv.

Horton, A. (2019). Disability law center of Alaska v. Davidson. NAELA Journal, 15(2), 157-[ii].

Advanced Directives

Hartery, E. J. (2021). Psychiatric advance directives. NAELA Journal, 17(E-), 75-98.

Alaska Specific

Court decisions and opinions:
o  Alaska Superior Court Final Judgement. DLC v DHSS (Timely Evaluation). 2020.
o  Alaska Superior Court Opinion. Necessity of hospitalization of Gabriel C. 2014.
o  Alaska Superior Court Opinion. Necessity of hospitalization of Vern H. 2021.
o Alaska Supreme Court Opinion. Necessity of hospitalization of Mabel B. 2021.
o Alaska Supreme Court Opinion. Necessity of Hospitalization of Abigail B. 2023.
o Alaska Supreme Court Opinion. Alaska v. Groppel, 2018.
o Alaska Supreme Court Opinion. Case of Linda M., 2019.
Cravez, P. (2017). Alaska's lack of psychiatric beds and consequences. Alaska Justice Forum, 34(1), 5-8.

Glover K. (2015). Memorandum on State obligations with respect to psychiatric hospitals. Legislative
Affairs Agency, Division of Legal and Research Services.

Gordan. S. (2014). Review of Alaska Mental Health Statutes. University of Nevada, Boyd School of Law.

Gottstein, J. B. (2008). Involuntary commitment and forced psychiatric drugging in the trial courts: Rights
violations as matter of course. Alaska Law Review, 25(1), 51-106.

Horton, A. (2019). Disability Law Center of Alaska v. Davidson. NAELA Journal, 15(2), 157-[ii].

Usahacharoenporn, P. (2011). E.p. v. Alaska psychiatric institute: The evolution of involuntary civil
commitments from treatment to punishment. Alaska Law Review, 28(1), 189-216.

Involuntary Commitment

Gallagher, M. (2016). No means no, or does it? A comparative study of the right to refuse treatment in
psychiatric institution. International Journal of Legal Information, 44(2), 137-172.

Georgieva, |., Whittington, R., Lauvrud, C., Steinert, T., Wikman, S., Lepping, P., Duxbury, J., Snorrason,
J., Mihai, A., & Berring, L. (2019). International variations in mental-health law regulating involuntary
commitment of psychiatric patients as measured by the mental health legislation attitudes scale.
Medicine, Science and the Law, 59(2), 104-114.

Academic Articles

Appendix A: HB 172 Resource Inventory

Nicks, B.A., Manthey, D.M. (2012). Impact of psychiatric patient boarding in emergency departments.
Emergency Medicine International. (2012):1-5.

Hansen, T.E., Bloom, J.D., Blekic, A. (2022). The dramatic decline of civil commitment in Oregon, 1972-
2020.” Journal of American Academy of Psychiatry and the Law. 50: 533-40.

Houten, R.V., Axelrod, S., Bailey, J.,S., Favell, J.E., Foxx, R.M., Iwata, B.A., Lovass, O.l. (1988). The
right to effective behavioral treatment. The Behavior Analyst 11(2): 111-114.

Howie, B.A., McMullen, P.C., Rainford, W.C., Agazio, J.B. (2013). Involuntary civil commitment of minors.
Journal for Nurse Practitioners. 9(9): 549-556.



Tasch, G., Ggtzsche, P. (2023). Systematic violations of patient’s rights and safety:: forced medication of
a cohort of 30 patients in Alaska. Psychosis, DOI: 10.1080/17522439.2023.2183428.

Zhong R., Moreno, A., Wasser, T. (2023). Proposal of the capacity to stipulate to civil commitment and
50-state review of statues.” Journal of American Academy of Psychiatry and the Law. 51(1): 1-17.

Psychiatric Advanced Directives

Alaska Health Decisions Act. AK Statute §13.52.
Alaska Legal Services Corporation. (2017). Alaska Advance Health Care Directive.

Bazelon Center for Mental Health Law. Analysis of State Laws. Power in planning: self-determination
through Psychiatric Advance Directives.

Centers for Medicaid and Medicare Services. (2023). Medicare Learning Network factsheet 909289.

Mental Health America. (2015). Position Statement 23: Psychiatric Advanced Directives. Rights and
privacy issues. https://mhanational.org/issues/position-statement-23-psychiatric-advance-directives.

National Resource Center on Psychiatric Advanced Directives

Swanson J.W., Swartz M.S., Elbogen E.B., Van Dorn R.A., Wagner H.R., Moser L.A., Wilder C., Gilbert A.R.
(2008). Psychiatric advance directives and reduction of coercive crisis interventions. J Ment Health 17(3):
255-267.

Swanson, J. W., McCrary, V.S., Swartz, M.S., Elbogen, E.B., Van Dorn, R.A. (2006). Superseding
psychiatric advance directives: Ethical and legal considerations. J Am Acad Psychiatry Law 34:385-94.

SAMHSA. (2019). Practical guide to psychiatric advanced directives.
Holmes, Preston. (2016). A tour of state advance directive registries. Bifocal 37(6): 122-127.

Kemp, K., Zelle, H., Bonnie, R.J.. (2015). Embedding advanced directives in routine care for persons with
serious mental illness: Implementation challenges. Psychiatric Services 66(1): 10-14.

Sabatino, C. (2016). Can my advance directives travel across state lines? An essay on portability. Bifocal
38(1):3-6.

Tinland, A., Loubiere, S., Mougeot, F., et al. (2022). Effect of psychiatric advance directives facilitated
by peer workers on compulsory admission among people with mental illness: A randomized clinical trial.
JAMA Psychiatry. 79(8): 752-759.

Zelle, H., Kemp, K., Bonnie, R.J. (2015). Advanced directives in mental health care: Evidence,
challenges, and promise. World Psychiatry, 14(3): 278-280.

Zelle, H., Kemp, K., Bonnie, R.J.. (2015). Embedding advanced directives in routine care for persons with
serious mental illness: Innovation in law, policy, and practice. Psychiatric Services 66(1): 7-9.

Other States:
o Nebraska mental health advance directive FAQ.
o Nebraska Advanced Mental Health Directives Act of 2020. NE Statute 8§ 30.4401-4415.
o Virginia Health Care Decisions Act of 1992. VA Code 54.1-2981 through §§ 54.1-2996.

Resources + Access to Care
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Alaska Hospital and Healthcare Association. (2022). Child and adolescent behavioral healthcare
improvement project: Report and recommendations for positive change across the continuum.

Treatment Advocacy Center. (2016) Released, relapsed, rehospitalized: Length of stay and readmission
rates in state hospitals: A comparative state survey.


https://mhanational.org/issues/position-statement-23-psychiatric-advance-directives

Appendix B: Stakeholder Engagement

Facilities

Twelve facilities participated in stakeholder engagement during the report process either with in-person visits or
virtually. Facilities included critical access hospitals, urban facilities, DES/DETs and emergency departments.
Facility staff participating in the interviews included staff roles such as nursing, physicians, patient advocates,
quality assurance/improvement, data and compliance, and facility/unit administration and leadership.

The following facilities participated:

o AP e Fairbanks Memorial Hospital (DET)
e  Mat-Su Regional Hospital (DET) e SEARHC
e  ANMC/SCF e Residential Youth Care
e North Star Hospital ¢ Maniilag Health Care Center
e Bartlett Regional Hospital (DET) e  Yukon-Kuskokwim Health Center
e PeaceHealth Ketchikan Medical Center e Providence Psychiatric ED

(DES)

Law Enforcement

Interviews with law enforcement were combined with in-person facility visits or virtual pending availability. The
project team was able to speak with eleven agencies or divisions in person or virtually.

o Ketchikan Police Dept & Fire Dept e (C Detachment Troopers
e Anchorage Police Department e Palmer PD

e Juneau Police Department e Fairbanks PD

e Bethel Police Department e Kotzebue PD

e Bethel Alaska State Troopers e NWAB VPSO

e B Detachment Troopers
Lived Experience
The contract team conducted interviews and listening sessions with 14 individuals with lived experience of seeking
and accessing emergency and inpatient psychiatric care. These includes adults with lived experience with singular
and repeated voluntary and involuntary commitment in the last 6 months to 20 years; parents of adolescent and
adult children who experienced involuntary commitment within the last 6 months to 20 years, and those with a
mix of singular and repeated admissions both voluntary and involuntary; and an Elder from an Alaska Native
community who described the need for psychiatric care in her community and the adverse impacts of having to use
the involuntary commitment process to address psychiatric care needs.

Other Stakeholders

Interviews with representatives from various State divisions and departments and other content experts. These
conversations helped to clarify more in-depth questions facility, lived experience and law enforcement
stakeholders couldn’t answer. Twelve representatives from state agencies and other content experts contributed
their time to this project.

e  Division of Juvenile Justice e  DES/DET Coordinator

e Alaska Court System e  Public Defender Agency
e Department of Law

e Department of Corrections

e Department of Juvenile Justice

e Office of Children’s Services

e Health Facilities Licensing

e  Office of Public Guardian

e Alaska Ombudsman

e Val Van Brocklin
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Subcommittees

Simultaneous to the stakeholder engagement process, several subcommittees convened to help verify findings
from during stakeholder engagement interviews and provide feedback on early recommendations for change.
Subcommittee membership comprised of individuals with expertise in their respective areas. Subcommittee
members were vital to the project team’s ability to vet, clarify and provide results from stakeholder findings and
to develop initial recommendations within the scope of HB 172 report project.

Advisory Team

Membership of the Advisory Team was based on the mandates of HB 172 and the need for diverse stakeholder
representation. The team met virtually six times during March through June. The Advisory Team’s role was to take
the information vetted and prioritized from the subcommittees and project team members and provide additional
feedback, insight and prioritization of recommendations. Recommendations put forth by the Advisory Team are
not unanimous and not every recommendation was included in this report pending scope or alignment with more
broad stakeholder feedback.

Stakeholder Input: Vision and Access to Appropriate

and Timely Treatment, Stabilization, and Discharge

Introduction

One of the objectives of this report was to assess the adequacy of the requirements, policies, and procedures
related to psychiatric patient rights and the “practical challenges patients face in availing themselves of these
rights.”" Stakeholders described challenges a person experiences in their journey to and from inpatient psychiatric
care in Alaska and many emphasized the practical challenge of accessing appropriate care in community settings
before or after receiving inpatient psychiatric care. Many felt that the ability to access voluntary care at all levels
is optimal to protect individual choice and patient rights.

Advisory Team and subcommittee discussions identified a wide range of beliefs related to treatment access, with
some members advocating for the right to receive treatment, while others advocated for the right to refrain from
receiving treatment. This report strives to strike a balance between perspectives by sharing feedback about access
across the full continuum of care.

Provider stakeholders identified different types of mental health treatment and which facility types and settings
can feasibly deliver them:

e (Crisis intervention services are provided in many settings. Mental health clinicians provide assessment
and interventions to help address the immediate crisis, such as coping skills and safety planning. Non-
assessment services can also be provided by peer support specialists or other paraprofessionals.

e All facility types attempt to offer support and connection services during admission and in anticipation
of discharge. While sometimes limited based on community availability, case management services seek
to connect individuals with community resources including housing/food assistance, outpatient behavioral
health, peer support services, and more.

¢ Pharmacological interventions are available in all facility types but are monitored differently depending
on the type of facility. Medications can be provided voluntarily or involuntarily, in crisis situations or as a
longer-term intervention. Selecting medications and dosages requires education and training beyond the
scope of most ED physicians. While selecting crisis medications and supporting continuation of already
prescribed medications is common practice in ED and inpatient settings, initiating new medications or
changing doses typically requires a provider with specialized training in psychiatry.

" Alaska Mental Health Trust Authority. (2022, December 8). Request for Proposals: HB 172 Report to Legislature.
RFP 23-114M. Preparing a report for submission to the Legislature as identified in House Bill 172: Mental Health
Facilities and Medications.
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e Clinical interventions such as individual and group therapies are generally only available to individuals
admitted to API, a DET facility, or other voluntary inpatient units. This treatment modality will be
available in crisis stabilization and crisis residential settings.

e Milieu-based treatment, or use of a structured group environment, is currently only available to
individuals admitted to API or a DET facility or voluntarily in other inpatient units or facilities. This
treatment modality will be available in crisis stabilization and crisis residential settings.

While outside the scope of this report to assess treatment provided at individual facilities, it is important to note
conditions at APl have improved considerably since the Alaska Ombudsman’s investigations and findings reports in
2018 and 2020.2 Over the last two to three years, APl instituted new staff training models, which contributed to a
significant reduction in patient and staff injuries. APl has a robust patient advocate program with patient
advocates present and available on the units in person and through a formal grievance process. The units at API
have been reorganized to ensure that individuals with complex conditions such as a psychiatric diagnosis and an
intellectual or developmental disability, traumatic brain injury (TBI) or dementia can be cared for on units with
staff that has additional training to help them care for those patients. The adolescent unit at API reopened in
spring 2021 following a lengthy closure.

The State, the Trust, providers, and others have made significant efforts to implement a behavioral health crisis
continuum through efforts that include adapting the Crisis Now framework for Alaska communities. Stakeholders
shared great hopes that implementing mobile crisis teams and crisis centers around the state will dramatically
decrease wait times and improve care for individuals in behavioral health crisis. Many emphasized the need to
support programs through opening, monitor system impacts in the initial years of operation, and to expand
statewide. Investing in expanding services through the 1115 Behavioral Health Medicaid Waiver can also bolster the
behavioral health continuum of care. Provider groups recommended addressing their concerns about
reimbursement rates and regulations to expand services. Multiple stakeholder groups indicated that a quick and
reliable system for transportation for individuals experiencing psychiatric crisis, akin to a medevac response, is
essential.

Various stakeholders proposed recommendations that included:
e Enhance the community-based service continuum:

o Make available a full array of home and community-based supports. Identify service gaps and
needs at the community, regional, and state levels and strategically invest to meet regional
demand.

o Increase access to outpatient behavioral health, primary care, and community-based supports
including Assertive Community Treatment (ACT), Intensive Case Management (ICM), and
medication management.

o Create access to very-low barrier shelter, low-barrier housing with appropriate behavioral health
supports (Housing First and other models), and outreach and support to successfully maintain
housing.

o Increase opportunities for education, training, and supportive employment for individuals with
behavioral health needs.

e Enhance the crisis continuum:

o Ensure all Public Safety Answering Points (PSAPs) have call transfer protocols in place with a
crisis call center.

o Make mobile crisis teams available to all communities either through behavioral health-led teams
of a clinician and a peer support specialist or through a co-response model which includes a

2 https://ombud.alaska.gov/case-summaries/
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behavioral health specialist and local emergency medical services or law enforcement. Payment
rates must support transportation costs and time regardless of location and team composition.

o Develop crisis stabilization and crisis residential centers in regional hubs around the state and
prioritize rural regions by population size, age range, and rate of suicide and crisis incidents.

o Where available, use crisis residential centers as a step-up from crisis stabilization and a step-
down from higher levels of care to support transitions back to community.

o Explore development of a peer-run warmline.

o Add crisis respite care for adolescents and adults as a Medicaid billable service, allow peers to
provide this service.

e Enhance the out-of-home care continuum:

o Increase access to behavioral health treatment in hospitals around the state by addressing
barriers to providing and billing for behavioral health services provided on hospital inpatient
units and increasing awareness of hospitals about the DES/DET program, including what the
requirements are, how to become designated and the payment mechanism for services.

o Develop secure and structured group homes for children and youth with conditions/behaviors
that screen them out of residential settings and make family placement difficult or not
appropriate. Ensure payment rates support necessary staffing and supports.

o Develop payment mechanism to support transitions in care for children and youth particularly for
those moving from inpatient to residential, and then from residential to community.

o Explore the development of an intermediate care facility and specialty group homes for adults
with conditions/behaviors that often exclude them from other placements.

e Address barriers to transportation for psychiatric treatment:
o Address barriers to payment for transportation for voluntary hospitalization.

o Ensure timely transportation for psychiatric emergencies comparable to “medical” emergencies
for both voluntary and involuntary care.

e Enhance supports across the continuum:
o Support integration of peer support specialists across services and settings.

o Provide technical assistance, start-up funding, and operating support to Community Behavioral
Health Services providers to develop or expand identified services.

o Develop specific strategies to address transitions in care for all individuals, and individuals that
are challenging to discharge including children, adolescents and adults with complex needs such
as dementia, intellectual and developmental disabilities, autism, and those who are unhoused.

o Research and provide funding to support non-clinical approaches to training and support for
individuals with psychiatric conditions.

Appendix B: Stakeholder Engagement 9



To help visualize these components of a larger system, the contract team shared a draft vision graphic developed
by Agnew::Beck. The Advisory Committee reviewed an initial draft of the vision graphic at the April 27, 2023
meeting and provided input. This was incorporated into the current draft of the graphic and the set of
recommendations that was reviewed at the June 15, 2023 meeting, where no further input was provided and no
disagreement was shared. Figure 4 depicts the envisioned system of supports that will enable individuals with
psychiatric conditions to live full lives in their communities of choice.

Figure 1: Vision for Improved Patient and Community Outcomes
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Practical Challenges: Access to Appropriate and Timely
Stabilization and Treatment

Stakeholders expressed that the rights of individuals with psychiatric care needs are not confined to the processes
and resources they have access to while receiving care but include when and how individuals access care during
acute crisis, treatment and upon discharge. Many of the practical challenges individuals experience in availing
themselves of their rights relate to whether they can access needed services at all.

The statutory framework assumes individuals have immediate access and rapid flow through the involuntary
examination and evaluation process. In fact, there are numerous barriers that slow and impede the process.

Figure 5 depicts three pathways an individual may take to access inpatient psychiatric care in Alaska: they may
present voluntarily for care, typically at their local healthcare facility, or involuntarily. Individuals who enter the
system involuntarily may do so through the community ex parte process, which can be initiated by any adult, or by
the emergency detention process, which can be initiated by a statutorily defined list of professionals.

As an individual moves through the system, stakeholders identified significant barriers to accessing care and
described a system that uses involuntary commitment to access the highest levels of care. The following sections
provide an overview of current processes to access emergency examination and court-ordered evaluations, access
to appropriate treatment close to home, special considerations for children and adolescents, and access to
appropriate resources upon discharge.

Figure 2: An Alaskan's Pathway to Inpatient Psychiatric Care

Person in behavioral
health crisis requiring
inpatient level of care.

INVOLUNTARY VOLUNTARY
Article 7. Involuntary Article 6. Voluntary
Admission for Treatment Admission for Treatment
AS 47.30.700—47.30.815 AS 47.30.670-47.30.695
Community Ex Parte Emergency Detention AS 47.30.670
AS 47.30.700 AS 47.30.705 Initiated by individual
Initiated by any adult Initiated in community 18+ or by parent or
using the MC-100 or at a facility by guardian of person
court form professionals specified under 18

in statute using the
MC-105 court form

Access to Examination

As depicted in Figure 5, an individual may take one of three pathways to access inpatient psychiatric care:
voluntarily or involuntarily, and involuntary care may be initiated using the Notice of Emergency Detention (NED)
process or by the community ex parte process.

Voluntary Care

A person in crisis often presents to the hospital emergency department (ED) or local health clinic. In other cases,
the person in crisis, a family member, or friend of the person might call 9-1-1 or contact law enforcement such as
a Village Public Safety Officer or Tribal Police Officer for assistance. The medical provider and/or behavioral
health staff assess the level of care needed by the individual. Treatment planning is based on this clinical
assessment and reporting from the person in crisis. When necessary, the provider initiates the process to arrange

Appendix B: Stakeholder Engagement 11



transport to inpatient level of care if local resources are not sufficient to keep the person safely in the community.
If available, the ED may transfer the person to an inpatient unit while waiting for admission at another facility.

Individuals who require a higher level of care but are voluntary have fewer options for inpatient care than those
who are involuntary. Alaska Psychiatric Institute (APl) does not accept voluntary admissions.3 Two of the three
Designated Evaluation and Treatment (DET) facilities are regularly unable to accept patients from outside of their
regions, and the voluntary-only facility in Anchorage has restrictive intake criteria. Sometimes during the wait
periods to transition to another facility the person stabilizes and returns home, ideally resuming or initiating
behavioral health services in the community. However, stakeholders in all Alaska communities engaged for this
report noted long waitlists and very limited access to a comprehensive array of outpatient care options.

Figure 3: Pathway to Voluntary Inpatient Psychiatric Care

AS 47.30.670

Initiated by
individual 18+
or by parent
or guardian of
person under 18

Hospital,
crisis center

Discharge driven by
clinical necessity

VOLUNTARY

Meets
crlterlg for YES
inpatient

Article 6. Voluntary Admission for Treatment AS 47.30.670-47.30.695

Barrier 9

Transportation costs

psychiatric
treatment?

Transport %

Family, hospital staff,

transport company

Barrier 0

Bed availability,
including beds for
individuals with
complex needs

Inpatient
psychiatric
treatment

3 Many patients at API convert to voluntary status at some point during their stay although typically only
involuntary patients are admitted.

Appendix B: Stakeholder Engagement

12



Community Ex Parte

Figure 4: Pathway to Involuntary Inpatient Psychiatric Care - Community Ex Parte

INVOLUNTARY
Article 7. Involuntary Admission for Treatment
AS 47.30.700—47.30.815

Community Ex Parte
AS 47.30.700

Initiated by any adult using
the MC-100 court form

. Barrier am.
Screening Variability in depth of screening
investigation

investigation, no routine tracking
No NO | Meets | Court
action criteria? | Determined

of orders filed or outcomes

YES
Barrier .m.
MC'305_—’ 7-day period defined only on the
Peace officer | MC-305 and not in statute, lack of
custody alignment between stakeholders on
when this period starts and ends

Transport
j % Peace officer

i Custody Facilities N

i i i Barrier am
Hospital ED, Inpatient Unit Wait time for treatment bed

lNO
TNO

YES
Transport

% Judicial Services, transport

company, hospital staff

Barrier o

Bed availability, including
beds for individuals with
complex needs

Meets | Provider
criteria? | Determined

YES

Court
criteria? | Determined

Admitted to Crisis Residential,
Evaluation Facility, or Treatment
Facility for 72 hour evaluation

The community ex parte process is initiated using the MC-100
Petition for Order Authorizing Hospitalization for Evaluation.
According to AS 47.30.700 any adult may petition, including
concerned family members. The Court System receives the
community ex parte and a judge immediately conducts a
screening investigation or directs a mental health professional
to conduct such investigation to determine whether the
individual is gravely disabled or presents a likelihood of
serious harm to self or others. Within 48 hours of completing
the screening investigation, a judge may issue a MC 305 Order
Authorizing Hospitalization for Evaluation. The Court may
then direct a peace officer to take the individual into custody
and deliver the person to the nearest appropriate facility for
examination or treatment. The least restrictive method of
transport is used, which may involve a family escort or a
secure transport contractor, rather than a law enforcement
officer. A granted MC-305 Order Authorizing Hospitalization
for Evaluation expires within seven days unless the
respondent is at a medical facility waiting for transportation
or is already at an evaluation facility.

Community ex parte orders are reported to be a small
proportion of total ex parte orders. Stakeholder engagement
did not include individual court systems, but providers report
variability in the depth of the screening investigation
conducted by the court system which results in more
detentions under this process that a facility-based provider
then finds to be inappropriate. As one provider shared “Only
one out of ten is warranted. Family members are not
professionals”. When individuals under a community ex parte
are held in an emergency department bed awaiting an
evaluation bed, hospital staff must rescind the ex parte order
if their assessment finds the individual no longer meets
criteria for an involuntary admission even if the professional
believes that the person still requires some level of mental

health care. Law enforcement stakeholders reported challenges related to knowing the start and end point of the
seven-day pick up period for those with a granted community ex parte. The seven-day period is defined only on
the MC-305 and not in statute. Law enforcement noted that providers and the court system have differing views on
when the period starts and ends which means that sometimes after they have located an individual and bring them
to a facility, they are told the order is no longer valid.

Emergency Detention

This process is commonly used by law enforcement and hospitals to detain individuals for an emergency
examination. The MC-105 Notice of Emergency Detention and Application for Examination can be completed by a
peace officer, health officer, mental health professional or licensed physician assistant. If detained in the
community and brought to a hospital for examination, the MC-105 is typically filled out either by the law
enforcement officer who initiated the detention or an ED physician upon arrival at a hospital ED. In rural areas,
this may mean the form authorizing the detention is not completed until hours or days after the individual was
originally detained. Interviews with law enforcement agencies revealed inconsistent knowledge of what the MC-
105 is, with several agencies referring to this court form as a hospital form.
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Discussion with stakeholders identified significant gaps in understanding of the emergency detention pathway, the
responsibilities of different entities defined in statute, and how the emergency detention process occurs in
practice. The forms developed by the Court System are not aligned with statutory language which creates
confusion for providers attempting to implement compliant procedures. There are three primary ways these
processes are misaligned, to the detriment of individuals with psychiatric care needs:

e In AS 47.30.700-AS 47.30.710 and in court forms, the terms examination and evaluation are used
interchangeably, inconsistently, and are not defined.

e No statute addresses the period from when a person is detained to when they are delivered to a crisis
stabilization center, a crisis residential center, or an evaluation facility. In practice, all individuals are
detained for some period before delivery. Although no statute addresses procedures to be applied during
the detention period, the Alaska Supreme Court has held that the sole purpose of the statute is
transportation, and that therefore 11 days of detention violates due process.* The Alaska Supreme Court
has also held that 4 days of detention, on the other hand, even in jail, does not violate due process. > It is
unquestioned that a detainee is entitled to a review hearing during detention. ¢ The Alaska Court System
has informally stated that if a detainee is not transported within 7 days, it will set a hearing. 7 The Alaska
Supreme Court has stated that at a review hearing, it must be shown that probable cause exists to detain
a person for evaluation. 8 If a detainee is in jail, it must be shown by clear and convincing evidence that
there is no less restrictive alternative. ® The Alaska Supreme Court has also held, however, that a
detainee’s grave disability or risk of harm to others is not a relevant consideration during detention, nor
is the quality of treatment (if any) received during detention. 0

e Facilities that hold individuals in custody have different responsibilities from those where a person is
delivered for evaluation and treatment, however, many facilities that hold individuals in custody believe
they must comply with the same requirements as the facilities where the person is delivered.

The subsections below describe the processes and challenges specific to facilities that hold individuals in custody,
which can be any number of locations, and those where a person is delivered for evaluation and treatment, which
are defined in statute as crisis stabilization centers, crisis residential centers, evaluation facilities, and treatment
facilities.

Facilities that may hold Individuals in Custody

Most individuals placed under a Notice of Emergency Detention to be delivered to a crisis stabilization center,
crisis residential center, evaluation facility, or treatment facility will experience some time in custody at an
emergency department, hospital inpatient unit, or, infrequently, jail. For adults, the length of time in custody can
be hours or days depending on multiple factors including physical distance, transportation time, and bed
availability. While the promise of a redesigned behavioral health crisis system is to divert as many individuals as
possible from institutional care, not all communities or even regions of the state will have local access to crisis
centers and evaluation and treatment facilities, necessitating some level of behavioral health support at other
entry points for care such as hospital emergency departments.

4 Matter of Abigail B., 528 P.3d 440, 449 (Alaska 2023).
> Matter of Vern H., 486 P.3d 1123, 1132 (Alaska 2021).
6 See, e.g., Abigail B. and Vern H., supra.

7 Discussion with Aesha Pallensen.

8 Vern H., 486 P.3d at 1130.

9 Vern H., 486 P.3d at 1130.

10 Abigail B., 528 P.3d at 450.

Appendix B: Stakeholder Engagement 14



Figure 5: Pathway to Involuntary Inpatient Psychiatric Care - Emergency Detention, Process in Practice
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The availability of behavioral health services during
the custody period varies greatly by geography and
facility, however, all hospital emergency
departments have a mechanism for assessing
behavioral health needs and determining whether to
file a MC-100. Once the assessment is complete, if
an ex parte order is filed, the waiting period
between when an order is granted and when an
evaluation facility can receive them can last hours or
days. In some hospitals, individuals are transferred
to inpatient beds to wait, while others remain in the
ED for the duration of the wait. For children and
adolescents, the wait can last days and weeks for
those seeking voluntary or involuntary care.

During this waiting period the person is typically
assessed every 24 hours to determine if they still
meet criteria for an involuntary hold. This
reassessment is not statutorily defined but appears
to be best practice in hospitals. During this period,
stabilization and treatment services are not typically
provided, unless an individual is so agitated that
they receive crisis medications to maintain safety to
self and others.

During the waiting period before the person is
delivered to an evaluation facility, the ex parte
order may be rescinded because the person’s
condition stabilizes to the point where they no
longer meet criteria to be held. In these cases,
unless the person agrees to receive treatment
voluntarily, the person would be discharged without
receiving treatment, although their detention could
have lasted multiple days. This also can happen
when a person has been transported to a regional
hub community under emergency detention; if the
person does not meet criteria to initiate an

involuntary commitment, the person must be released from the facility even if they do not receive treatment for
behavioral health concerns. In most cases, individuals are not connected to ongoing community-based care.

" Alaska Hospital and Healthcare Association. (2022). Child and Adolescent Behavioral Healthcare Improvement
Project: Report and recommendations for positive change across the continuum.
https://www.alaskahha.org/ files/ugd/ab2522 ac2eabeb4e074397b9f5c7499a003f6f.pdf
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Crisis Stabilization Centers, Crisis Residential Centers, Evaluation and Treatment
Facilities

Figure 6: Pathway to Involuntary Inpatient Psychiatric Care - Emergency Detention, Statutory Process
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Challenges

Regardless of which path an individual takes to
access psychiatric care, stakeholders described
that process occur differently in different regions
and that transportation to appropriate care is a
significant challenge across Alaska.

=

Variability by Geography

When a person experiences psychiatric distress,
the care they receive varies greatly depending on
Evaluation Facility, or Treatment . . .
Facility for 72 hour evaluation where in Alaska they live. It varies not only
: between urban and rural communities, but even
between two equally remote communities in different regions of the state.

Admitted to Crisis Residential,

Variability includes the level of care they receive, the way in which care is delivered and by whom, the method of
and the time it takes to be transported to care, the likelihood of the person receiving care voluntarily or
involuntarily, and the degree to which law enforcement is involved. This variability in the process means that the
degree to which a person’s rights are protected during psychiatric care depends a lot on where they live.

Transportation

The distance a person must travel to access the level of care they need varies greatly in Alaska. A person living in
a small remote community may have access to a local health clinic with a community health aide, possibly a
behavioral health aide, and a telehealth connection to a primary care physician. If their needs exceed what can be
met by local resources, and the person’s symptoms are acute, a mental health provider at a regional hub
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community will talk with the person and their family to assess the situation. If the clinician believes the person
requires a higher level of care, and if the person is not willing to travel to access care, the next step is to
determine if the person is gravely disabled or at serious risk of harm to themselves or another person. Clinicians
talk by phone with the person and others present to determine this. In some regions, law enforcement may be
called upon to determine if the person meets criteria for an emergency detention, but it could be hours or days
before they arrive on scene.

If this process determines that the person needs to be detained while transport is arranged and there is no
adequate location that will ensure safety (such as a hospital), individuals can be kept in protective custody by law
enforcement. 2 In some communities, the person may be detained in a health clinic or other facility. In some
communities where no jail facilities exist, law enforcement may have to hold the person outside of a jail setting,
such as an office or home. In some regions, transport is done by law enforcement. According to interviews with
law enforcement officers, this can sometimes escalate the situation, although experienced officers learn how to
communicate effectively and help deescalate situations. Involuntary transport can include medication
administered by medical personnel against a person’s will, and usually involves the person being put in physical
restraints during a plane flight to a regional hub community, for the safety of all occupants of the plane.

In some regions of the state when a person is being transported under an emergency detention because of
psychiatric distress they will always be transported by law enforcement; in other parts of the state, they will very
rarely be transported by law enforcement. Only one region visited for this project regularly uses Medevac services
for behavioral health emergencies. Some providers described situations where the individual in distress consented
to a commercial flight with supervision provided by a family member or facility staff.

In urban Alaska communities, this same process would most likely occur in person and over a shorter period. In
some cases, a clinician is sent by the court to assess the person in their home; or a person may be transported by
law enforcement or emergency medical services (EMS) to a hospital emergency department for further assessment.
If the person was determined to need a higher level of care and to meet criteria for involuntary commitment, and
the person was not willing to receive care, the attending physician would detain the person and initiate the ex
parte process.

Access to Evaluation and Treatment

Stakeholders emphasized that lack of access to care and delaying care increases the risk of crisis situations, which
increases the risk for more restrictive interventions. Stakeholders without access to Designated Evaluation and
Stabilization/Designated Evaluation and Treatment (DES/DET) beds within their region report unpredictable wait
times. Local admissions typically fill beds at two of the three DET facilities, increasing delays for patients from
other regions. DES/DET facilities also have varied criteria for labs and paperwork needed prior to admission and
different screen-in/out criteria. The DES/DET Coordinator position has helped to track individuals once an ex parte
order is granted to the next available bed that will meet their needs.

Once a bed becomes available, transportation to the facility poses yet another challenge. For individuals who are
voluntary, some receiving facilities require transportation via a transport company which requires additional time
and coordination. A patient may be required to pay for this service. Payment for transport through Alaska Medicaid
is challenging to arrange and once approved can take additional time for the contracted services to travel to and
from the community. This can add two to five days to the person’s wait period. For individuals who are
involuntary, transportation is easier to arrange because the State of Alaska is responsible for paying for the
transportation fees and transportation company services and the DES/DET Coordinator is available to assist with
transportation challenges. '3

2 Sec. 47.30.705. Emergency detention for evaluation.

3 See page 16 of the Designated Evaluation & Treatment (DET) Program Manual for information on Secure
Transport and Escort Services
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Figure 7: Pathway to Evaluation and Treatment
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Individuals who access an emergency department in a community that has a DET unit, and who meet the level of
care requirements for inpatient psychiatric care, will often be admitted quite rapidly to the unit whether the
person is voluntary or involuntary. People who live in communities distant from these units often experience
lengthy waiting periods to access inpatient level of care.

Considerations for Minors

Stakeholder interviews identified accessing inpatient psychiatric care is especially difficult for children and
adolescents, with young patients remaining in emergency departments and inpatient beds for days and weeks
waiting for appropriate care. Parents are often seeking, and therefore consenting to, care for their child in severe
psychiatric crisis. Voluntary inpatient treatment is available at North Star Behavioral Health and the Providence
Discovery Unit, but these facilities do not always have beds available and can decline referrals for care, commonly
due to staffing challenges or the complexity of a youth’s care needs.

When a youth is admitted to a treatment bed, there are sometimes additional challenges when the family and the
treatment provider disagree. Some parents seeking inpatient psychiatric care for their children interviewed for

4 AS 47.30.870

5 Designated facilities provide psychiatric inpatient services for individuals experiencing a psychiatric crisis who
are on a voluntary or involuntary court order. DETs provide psychiatric evaluation and treatment, and DES provide
evaluation services only. Both also provide crisis stabilization and transitional services to community-based
services. DETs require psychiatric, occupational, and psychiatric inpatient hospital services, while DES facilities do
not (7 AAC 72.012). DET and DES facilities are collectively referred to as designated facilities. Page 2. Designated
Evaluation & Treatment (DET) Program Manual.

16 AS 47.30.710
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this report expressed concern of OCS action if a family wanted to have their child discharged against medical
advice, or if they wanted their child to stay longer than the facility agrees is appropriate.

Schools play a significant role in both initiating requests for further evaluation for a youth and in supporting youth
upon return from inpatient or residential treatment. A family member with lived experience recounted how the
school’s response to her child’s behavioral health crisis furthered the stigmatization and humiliation her child felt
during their time of crisis and that when it came time to return to school, staff were fearful and uncertain of how
to provide support.

The situations described by families with lived experience and providers highlight the need for family advocates
before, during, and after treatment.

Discharge Planning and Return to Home and Community

When a person is discharged from APl or a DET unit the facility is required to and does engage in discharge
planning.'” In some cases this planning can be very involved, including meeting with assisted living home
operators, orienting the patient to the home, providing training for staff there and in some cases even paying for
the aftercare so the patient can succeed in the new setting. In many cases, however, because Alaska communities
do not have the robust array of offerings to care for individuals with severe needs in our communities, discharge is
often to inadequate supports. Behavioral health providers in rural communities interviewed for this report
described a lack of collaboration and connectivity upon discharge. One rural provider shared, “sometimes we don’t
know someone has been discharged until we run into them at the grocery store.” In urban areas, patients can be
discharged into low-barrier shelters for individuals experiencing homelessness with only temporary supplies of
medication and an outpatient appointment that could be weeks away. Across stakeholder groups, including
individuals with lived experience, providers of inpatient psychiatric services and State stakeholders, there was
universal agreement about the challenges providers and individuals face at discharge.

API has 80 total beds with 70 beds available for civil patients. An involuntarily committed person must be
discharged as soon as they no longer meet criteria, unless they agree to stay on a voluntary basis, even if their
underlying condition is not significantly improved. This, along with the lack of adequate discharge supports, leads
to frequent cycling through emergency departments, DET units, API and jail, frequent interactions with law
enforcement, and poor health and functioning for the individual experiencing psychiatric distress.

Stakeholders expressed that housing is one of the main deficits in our communities. For individuals experiencing
mental illness, this includes supportive housing that will ensure access to medication, outpatient behavioral health
treatment, supported employment, supports to maintain hygiene and adequate nutrition, and to ensure a person
can manage their symptoms to not harm themselves or others, or damage the property where they live which can
lead to them losing their housing.

Specialty Populations

All stakeholders identified specific populations that are particularly difficult to treat and to find appropriate
treatment options to meet their needs. These include individuals with substance use disorders, unmet basic needs
such as housing, food, transportation and access to healthcare, intellectual and developmental disabilities,
neurocognitive disorders (e.g., dementia), complex medical needs, severe and complex trauma, children, and
adolescents.

17 AS 47.30.825(i)
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Appendix C: Psychiatric Advanced Directives

Overview

A Psychiatric Advanced Directive (PAD) is a subset of medical Advanced Directives that allows an individual to
make decisions about their care, or to designate an appointee, if they are unable to make or communicate those
decisions in the future. The Alaska Court System has a link on its webpage to a form for Advanced Health Care
Directive drafted by Alaska Legal Services that is consistent with the statute and includes an optional section for
mental health treatment that explicitly identifies psychotropic medications, electroconvulsive treatment and
admission to and retention in a facility. There is room in the form for additional instructions and the form is
customizable.

PADs are widely endorsed. The Department of Health and Social Services requires educating the person served
about PADs as part of the certification criteria for a provider to becomes a Certified Community Behavioral Health
Clinic.'® SAMHSA has included PADs in the “Essential Principals for Modern Crisis Care Systems.”'® That toolkit is
cited in the most recent Alaska Behavioral Health Provider Service Standards and Administrative Procedures for
Behavioral Health Provider Services.

Challenges

The primary challenge limiting the use of PADs is consumer awareness. Many people simply don’t know that PADs
exist or how they can be useful. But even if someone is interested in creating a PAD, they may not have sufficient
understanding of treatment options or legal implications to be able to complete the process. Facilitation is not
only essential to guiding the individual through the steps required to make a legally valid PAD, but it also assures
that the content of the PAD will provide clear guidance, avoiding contradictions and increasing the likelihood that
future providers who honor the PAD have sufficient effective treatment options to provide support. A study by the
NRC-PAD found that peer-facilitated PADs were rated more feasible and consistent than those facilitated by non-
peer clinicians.? Like person-directed treatment planning, reviewing and updating the PAD can serve as important
tool for empowering the person served. Once a person has a PAD, it should be reviewed as part of discharge
planning after any crisis episode. PADs should also be reviewed as new treatment options become available. While
the state of Alaska does not include advanced care planning as a Medicaid-reimbursable behavioral health service,
the Centers for Medicaid and Medicare Services have recently updated Medicare billing guidance for Federally
Qualified Health Center and Rural Health Clinics.?'

Once a PAD is valid, it must be communicated. In an ideal scenario, a PAD would be shared with that person’s
primary physician and mental health care provider. The PAD would then be added to the person’s medical record.
A dozen states currently have state-wide registries, with three states contracting to a private registry company.??
Many registries also encourage wallet cards to alert providers or emergency responders of the existence of an
advanced directive. Because each state has their own laws on advanced directives, portability across state lines is
a concern, although most states will honor an advanced directive so long as it is valid in the state in which it was
written. 23

8 HSS - requires PAD education be provided as part of CCBHC criteria: 2.c.3, 3.a.4, 4.e.7, 4.k.4.
9 SAMHSA. (2019). Practical Guide to Psychiatric Advanced Directives.

20 Belden, C.M., Gilbert. A., Easter, M., & Swartz, M., & Swanson, J. (2021). Appropriateness of psychiatric
advanced directives facilitated by peer support specialists and clinicians on Assertive Community Treatment
Teams. Journal of Mental Health, 31(2), 239-245.

21 Centers for Medicaid and Medicare Services. (Feb 2023). Medicare Learning Network Factsheet.
22 Holmes, Preston. (2016). A Tour of State Advance Directive Registries. Bifocal 37(6): 122-127.

23 Sabatino, C. (2016). Can my Advance Directives travel across state lines? An essay on portability. Bifocal 38(1):
3-6.
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If a provider is unfamiliar with PADs, they may have concerns about liability or may even be skeptical about the
ethics and effectiveness of shared decision making.?* Provider education, clear policies on the state and
organizational level, and robust training for PAD facilitators are all important components of successful PAD

implementation.

24 SAMHSA. (2019). Practical Guide to Psychiatric Advanced Directives.
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Appendix D: Previously Proposed Alaska
Legislation Regarding a Statewide Grievance
Process

HB 214 - 2013-2014 Session

Proposed
Changes

Section 1. AS 44.64.030(a) is amended by adding a new paragraph to read:
AS 47.30.847(a)(3) (mental health patient grievance appeals).

Proposed
Changes

Sec. 2. AS 47.30.840(a) is amended to read:

(a) A person undergoing evaluation or treatment under AS 47.30.660 -47.30.915
(11) may not be retaliated against or subjected to any adverse change of conditions or treatment
solely because of assertion of rights under this section;

(12) has the right to file a grievance under AS 47.30.847;

(13) has the right to a designated representative employed and clearly identified by an
evaluation facility or unit or a designated treatment facility or unit to act as a patient advocate
and to assist in the filing of a grievance under AS 47.30.847;

(14) who has been evaluated or treated in a locked evaluation facility or unit or a designated
treatment facility or unit for more than three days has the right to a reasonable opportunity to
maintain natural support systems, including family, friends, and help networks.

Proposed
Changes

Sec. 3. AS 47.30.847 is repealed and reenacted to read:
3 Sec. 47.30.847. Patient grievance procedure. (a) The department shall establish a
standardized statewide mental health patient grievance procedure for the benefit of any person
who is undergoing evaluation or treatment at an evaluation facility or unit or designated
treatment facility or unit under AS 47.30.660 - 47.30.915.
The grievance procedure must include
(1) a 24-hour crisis telephone line operated by the department for filing and reviewing a
lgrievance;
(2) a standardized form for filing a grievance;
(3) an appeal procedure that includes an administrative appeal to an impartial body desighated
by the department;
(4) a standardized notice of the grievance and appeal procedure;
(5) regular monitoring of compliance with the procedure; and
(6) timely records review and maintenance.
(b) An evaluation facility or unit and a designated treatment facility or unit shall comply with the
|grievance procedure established in (a) of this section, regardless of the availability of a less
formal procedure for comments and suggestions. Once filed, all grievances shall be processed on
a single form and completed to resolution.
The facility or unit shall
(1) provide a form approved by the department for submission of a grievance and a secure box
for deposit of grievances; the contents of the box must be reviewed each day a patient is being
treated or evaluated; the form must be readily accessible to the patient and easily understood by
the patient or easily explained by a staff member in a language and method understandable to
the patient; the original and a copy of a completed form submitted to the facility or unit must be
kept in the patient's record;
(2) maintain a complete record of all documents, including the grievance and appeals and
responses to the grievance and appeals;
(3) deliver to the department within 24 hours an electronic copy of the initial grievance and all
documents received under (2) of this subsection; and
(4) conduct an urgent level of review and provide to the grievant a decision within 24 hours after
receipt of a grievance that alleges
(A) sexual abuse; B) physical abuse; or (C) denial of
(i) lifesaving treatment or procedures; (ii) lifesaving medications; or (iii) basic
care or human rights, as defined by the commissioner.
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(c) Unless an extension of time of not more than five business days is agreed to by a patient or

the patient's representative, an evaluation facility or unit or a designated treatment facility or

unit shall mail or hand deliver a written response to the patient and an electronic copy of the

response to the department within five days after receipt of a grievance or request for additional

review. The response must include the reasons for the decision and a description of the appeal

rocess. The grievant may request review by the commissioner within five business days if a

written response is not consistent with this section or AS 47.30.840.

(d) An evaluation facility or unit and a designated treatment facility or unit shall have a

designated staff member who is trained in mental health consumer advocacy who shall, on a

patient's request, serve as an advocate to assist the patient in bringing grievances or pursuing

other redress for complaints concerning care, treatment, and rights.

(e) A grievant may not file a grievance or an appeal later than one year after being discharged

from an evaluation facility or unit or a designated treatment facility or unit. The facility or unit

shall make a good faith effort to mail a response to a grievant who has been discharged from the

facility.
(f) The department shall review all grievances and responses to grievances for compliance with

this section and intervene when necessary to protect rights under AS 47.30.840.

(g) An evaluation facility or unit and a designated treatment facility or unit shall prepare and file

a quarterly report with the department that describes the

(1) number of grievances submitted; (2) general issue raised in each grievance; and 3)
resolution, including litigation, of all grievances submitted.
(h) The department shall provide to the governor and to the legislature a biennial report of the

number, locations, and types of grievances filed under this section and recommendations of the

department to improve mental health evaluation, treatment, and procedures in the state. The

report must preserve the confidentiality of a person who is the subject of a grievance. The

department shall make the report available to the public.

(i) In this section,

(1) "grievance" means a complaint or concern filed by a grievant on a form provided by an

evaluation facility or unit or a designated treatment facility or unit;

(2) "grievant” means a patient of an evaluation facility or unit or a designated treatment facility

or unit, or the patient's representative;

(3) "unit” means a portion of a health care facility dedicated to the evaluation or treatment of

mental health patients.

* Sec. 4. AS 47.30.855 is amended by adding new subsections to read:
(b) The department shall provide to an evaluation facility or unit or designated treatment facility

or unit for posting and distribution a standardized notice that is designed to be easily understood

and that separately describes patient rights, available assistance, and the grievance procedure

described in AS 47.30.847.

(c) A person in charge of an evaluation facility or unit or designated treatment facility or unit

shall ensure that each patient or patient's representative receives a written copy of the

standardized notice provided by the department under (b) of this section and of the grievance

procedure described in AS 47.30.847.

(d) In this section, "unit" has the meaning given in AS 47.30.847.

Sponsor None available as of 6/5/23.
Statement
Opposing  [None available as of 6/5/23.
Statement
SB 55 - 2011-2012 session
Proposed | Section 1. AS 47.30.840(a) is amended to read:
Changes (12) has the right to be treated with dignity and respect;

(13) has the right to confidentiality of and access to the person's evaluation and treatment
records maintained by the facility;

(14) has the right to an individualized treatment plan, and the right to be involved in developing
the treatment plan, while residing at the facility;

(15) has the right to informed consent by the person or the person's legal representative;

(16) has the right to freedom from seclusion and restraint;
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(17) has the right to file a grievance any time during operating hours under AS 47.30.847;

(18) has the right to a designated staff member clearly identified by a treatment facility to act as
a patient advocate and to assist in the filing of a grievance under AS 47.30.847;

(19) has the right to consult with a patient advocate or representative of the patient's choosing
on any day during reasonable hours.

Proposed
Changes

* Sec. 2. AS 47.30.847 is repealed and reenacted to read:

@) A person undergoing evaluation or treatment at a public or private evaluation facility or unit or
designated treatment facility or unit under AS 47.30.660 - 47.30.915 has the right to bring a
grievance concerning the patient's treatment, care, or rights.

(b) The department shall establish one or more impartial call centers for the purpose of receiving,
referring, and tracking grievances filed under this section. The call center shall maintain an
lelectronic database and hard copies of all grievances filed under this section. The call center shall be
made available to a grievant at no charge and at all times and shall process a grievance immediately
as provided in this section. The call center shall assist a grievant in filing a grievance and shall
provide procedural information but may not advise a grievant.

(c) A facility or unit shall provide a formal grievance procedure, which must include referral to a call
center established under (b) of this section, for all patient grievances on any subject brought under
(a) of this section, regardless of the availability of a less formal procedure for comments and
suggestions. Once filed to the best of the grievant's knowledge and ability, all grievances shall be
processed on a single form. The grievance procedure must include

(1) written notice on admission to the facility of the availability of the formal grievance procedure
and facility rules pertaining to the grievance procedure;

(2) a form for submission of a grievance, access to a call center, and a secure box for deposit of
grievance reporting forms; the contents of the box must be reviewed each day patients are being
treated or evaluated; the form must be readily accessible to the patient and understood by the
patient or easily explained by a staff member in a language and method understandable to the
patient; the original of a completed form submitted to the facility must be kept in the patient's
record; the form must contain the heading "Alaska Department of Health and Social Services, Mental
Health Grievance Reporting Form," and include

(A) the name of the grievant and the grievant's contact information, including the grievant’s address
and telephone number;

(B) the date and time of the completion of the grievance form;

the names of persons involved in the event giving rise to the grievance, if known;

a narrative description of the event giving rise to the grievance;

(G) the specific issue to be addressed;

(H) the grievant's suggested resolution of the grievance;

(I) the investigative steps taken to formulate the facility's or unit's response;

(J) the response and date of response by the facility or unit;

(K) the signature of the grievant at each level, including the initial grievance;

(L) the signature of the reviewer and date of review for each level of review; and

(M) options for the grievant to check following each response by the facility or unit, as follows:

(i) | agree;

(ii) | do not agree;

(iii) submit to level two review;

(iv) submit to level three review;

(3) a written list showing contact information for available advocacy agencies, including the
department, facility accrediting bodies, the ombudsman, and the Disability Law Center of Alaska;
(4) three levels of review, as follows:

(A) level one, an initial review and written decision by a supervisory staff member to determine
whether a grievant's treatment, care, or rights have been adversely affected, a written record of
that determination, and, if the grievant's rights have been aversely affected, implementation of a
mutually agreed upon resolution of the grievance;

(B) level two, if a resolution is not agreed upon or implemented under a level one review, a grievant
may initiate a review within 20 calendar days after the determination is made under level one; a
chief executive officer or the commissioner's designee for a facility shall make written findings and
issue a decision within five business days after initiation of a level two review; if the level two
review results in a finding of no adverse effect, no additional review is necessary, but the decision
may be appealed under (C) of this paragraph by a grievant, and the written decision must include

notice of the availability of a level three appeal;
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C) level three, a grievant may appeal the final written decision made under level two to the
commissioner within 30 calendar days after receipt of the findings of the level two review; the
commissioner shall make a final written decision on or before the 14th calendar day after the appeal
is filed; if the commissioner fails to enter a timely decision, the appeal shall be considered denied;
the commissioner may deny an appeal for substantial failure to follow the procedures set out in this
section; a denial or decision by the commissioner may be appealed to the superior court within 30
calendar days;

(5) maintenance of a complete and confidential record, available on request by the grievant or the
grievant's designated representative, of all documents, including the grievance and appeals and
responses to the grievance and appeals;

(6) delivery, within 24 hours, of a copy of the initial grievance and of all documents maintained
under (5) of this subsection to the call center established under (b) of this section, which shall
promptly provide all necessary information to

(A) the grievant or the grievant's representative;

(B) the department; the department shall maintain confidentiality over the grievant’s health and
personal information;

(C) the person responsible for the next level of review; and

(D) the person in charge of the facility or unit; and

(7) in addition to the three levels of review and parallel procedures available under criminal and
other laws provided under (4) of this subsection, an urgent level of review and expedited
administrative decision, available at all times to a current patient of a facility or unit, to be
conducted immediately by the chief executive officer at the facility and referred to a call center and
reviewed by the department not later than 24 hours after receipt of a grievance that alleges an
immediate threat to the health or welfare of a grievant.

(d) Except as provided in (c)(7) of this section, unless an extension of time of not more than five
business days is agreed upon by a patient or the patient's representative, an evaluation facility or
unit or a designated treatment facility or unit shall mail or hand deliver a written response to a call
center within five business days after receipt of a grievance or request for additional review. The
response must include the reasons for the decision and a description of the appeal process. The
grievant may request review at the next level if a written response is not timely.

(e) An evaluation facility or unit and a designated treatment facility or unit shall have a designated
staff member who is trained in mental health consumer advocacy who shall, on a patient's request,
serve as an advocate to assist the patient in bringing grievances or pursuing other redress for
complaints concerning care, treatment, and rights.

(f) A grievant may not file a grievance later than one year after the incident giving rise to the
grievance. The facility or unit shall make a good faith effort to mail a response to a grievant who has
been discharged from the facility.

(g) The department shall review all grievances and responses to grievances for compliance with this
section.

(h) A facility or unit shall prepare and file a quarterly report with the department that describes the
(1) number of grievances submitted;

(2) general issue raised in each grievance; and

(3) resolution, including litigation, of all grievances submitted.

(i) The department shall compile the information provided under (h) of this section and provide a
quarterly report to be posted for public review that describes the number and types of grievances
filed against each facility in the previous quarter.

(j) Nothing in this section shall be interpreted to prohibit informal dispute resolution or mediation by
the written agreement of the grievant, the facility or unit, and the department at any time during
the grievance process but before a lawsuit concerning the subject of the grievance is filed by a
grievant.

(k) A facility may not discourage or delay a patient's access to an advocate or representative of the
patient’s choosing.

({) If a grievance decision made under this section is appealed to a court, the court shall presume
that the imposition of attorney fees on a grievant would inflict a substantial and undue hardship on
the grievant under AS 09.60.010(e).

(m) In this section,

(1) "facility” has the meaning given to "designated treatment facility” or "evaluation facility” in AS
47.30.915; and means a unit of a hospital in which patients receive mental health evaluation or
treatment and for which public funds are provided;

(2) "grievance” means a complaint made by a grievant concerning a patient's treatment, care, or
rights at a facility;
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(3) "grievant” means a patient of a public or private mental health treatment or evaluation facility or
unit or the patient's representative;

(4) "unit” means a discrete portion of a facility dedicated to the treatment or evaluation of mental
health patients.

* Sec. 3. AS 47.30.855 is amended by adding new subsections to read:

(b) The department shall provide to a facility for posting and distribution a standardized notice that
is designed to be easily understood and that separately describes patient rights, available assistance,
and the grievance procedure provided under AS 47.30.847.

INew Text Underlined [DELETED TEXT BRACKETED]

(c) A person in charge 1 of a facility shall ensure that each patient or patient's representative
receives a written copy of the standardized notice provided by the department under (b) of this
section and of the formal grievance procedure described in AS 47.30.847(c).

(d) In this section, "facility” has the meaning given in AS 47.30.847.

* Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section to read:
INDIRECT COURT RULE AMENDMENT. AS 47.30.847(l), added by sec. 2 of this Act, has the effect of
changing Rule 82, Alaska Rules of Civil Procedure, and Rule 508, Alaska Rules of Appellate Procedure,
by limiting the court’s discretion in awarding attorney fees in certain cases.

* Sec. 5. The uncodified law of the State of Alaska is amended by adding a new section to read:
ICONDITIONAL EFFECT. AS 47.30.847(l), added by sec. 2 of this Act, takes effect only if sec. 4 of this
IAct receives the two-thirds majority vote of each house required by art. IV, sec. 15, Constitution of
the State of Alaska.

Sponsor e Bill applies to all state and private mental health hospitals, clinics and units which receive
Statement public funds

e 8,00-10,000 admissions/year, yet few formal grievances for a particularly vulnerable
population

e Criminals in corrections systems ironically afforded more comprehensive grievance
procedures, due rights and protections under law.

e “Because of the exceptional circumstances under which mental health patients are admitted
and treated, due process requires special safeguards in transparent, readily available
grievance procedures and more state oversight.”

Opposing  [North Star Behavioral Health
Statement e Already have many avenues to protect patient rights.

e On floor staff help resolve many grievances, and leadership review all grievances monthly.

e Bill impetus “not related to children and adolescents” who have “numerous adults” to
ensure care and safety.

e  “This population, by its nature, often exhibits poor judgment and boundaries” and would
use the system to distract from care and tie up staffing time.

e Please limit bill to patients over 18 years old.

IABADA + AMHB

e  Gaps must be addressed without adding complexity- bill should be reviewed in context of
other requirements

e No support of a “call center”

e Commissioner of HSS cannot designate an officer within private facilities. Also note concerns
for fiscal notes and processes to involve an assistant attorney general.

e Burden of proof shifted to the treatment provider, which “contradicts the usual course of
these sorts of proceedings” and denies treatment providers due process.

SB 66 - 2009-2010 session
Proposed [Section 1. AS 44.64.030(a) is amended by adding a new paragraph to read:
Changes (41) AS 47.30.847(b)(4)(C) (mental health patient grievance appeals).
Proposed [ Sec. 2. AS 47.30.847 is repealed and reenacted to read:
Changes Sec. 47.30.847. Patient grievance procedure. (a) A person undergoing evaluation or treatment at a

public or private evaluation facility or unit or designated treatment facility or unit under AS
47.30.660 - 47.30.915 has the right to bring to an impartial body as a formal grievance suggestions
about, complaints about, and appeals related to the person's treatment, care, or rights at the
evaluation facility or unit or designated treatment facility or unit. The person may designate a

representative to bring and appeal a grievance on the person's behalf.
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(b) An evaluation facility or unit and a designated treatment facility or unit shall provide a formal
grievance procedure that includes due process for all patient grievances on any subject brought
under (a) of this section, regardless of the availability of a less formal procedure for comments and
suggestions and regardless of the outcome of the less formal procedure. Once filed, all formal
grievances shall be processed on a single form and completed to resolution. The grievance procedure
must include
(1) a form for submission of a grievance and a secure box for deposit of grievances; the
contents of the box must be reviewed each day patients are being treated or evaluated; the
form must be readily accessible to the patient and easily understood by the patient or easily
explained by a staff member in a language and method understandable to the patient; the
original and a copy of a completed form submitted to the facility must be kept in the
patient's record; the form must contain the heading "Alaska Department of Health and Social
Services, Division of Mental Health, Grievance Reporting Form," and include
(A) the name of the grievant and the grievant's contact information, including the grievant's
address and telephone number;
(B) the date and time of the completion of the grievance form;
(C) the name and physical location of the service provider;
(D) the date on which the event giving rise to the grievance took place;
(E) the names of persons involved in the event giving rise to the grievance;
(F) a narrative description of the event giving rise to the grievance;
(G) the specific issue to be addressed;
(H) the grievant's suggested resolution of the grievance;
(I) the investigative steps taken to formulate the facility's or unit's response;
(J) the response and date of response by the facility or unit;
(K) the signature of the grievant at each level, including the initial grievance;
(L) the signature of the reviewer and date of review for each level of review; and
(M) options for the grievant to check following each response by the facility or unit, as
follows:
(i) | agree;
(ii) I do not agree;
(iii) submit to level two review;
(iv) submit to level three review, a formal hearing before the office of administrative
hearings;
(2) notice of the availability and content of the grievance procedure and the associated
policies provided to each patient or the patient's representative in writing;
(3) signed verification of the information provided under (1) and (2) of this subsection;
(4) three levels of review, as follows:
A) level one, an initial review by a supervisory staff member to determine whether a
grievant's treatment, care, or rights have been adversely affected and, if implementation of
a mutually agreed upon resolution of the grievance;
(B) if a resolution is not agreed upon or implemented under a level-one review, level two,
review by a chief executive officer of a private facility or by the commissioner's designee for
a public facility initiated by a grievant within 20 days after the determination made under
level one; if the level-two review results in a finding of no adverse effect, no additional
review is necessary, but the decision may be appealed under (C) of this paragraph by a
grievant;
(C) level three, a grievant may appeal the final written decision made under level two of
this section to the office of administrative hearings (AS 44.64.010) under AS 44.62.330 -
44.62.630 within 20 days after receipt of the findings of the level-two review;
(5) maintenance of a complete record of all documents, including the grievance and
responses to the grievance;
(6) immediate delivery of a copy of all documents maintained under (5) of this subsection
to
(A) the division of the department that is responsible for behavioral health;
(B) the person responsible for the next level of review; and
(C) the person in charge of the facility or unit;
(7) in addition to the three levels of review provided under (4) of this subsection, an urgent
level of review to be conducted by the chief executive officer or a designee of a private
facility or unit or by the commissioner for a public facility within 24 hours after receipt of a
grievance that alleges
(A) sexual abuse;
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(B) physical abuse; or
(C) denial of
(i) lifesaving treatment or procedures;
(ii) lifesaving medications; or
(iii) basic care or human rights, as defined by the commissioner; and
(8) a written response to the grievant on the form required by (1) of this subsection within
five days after receipt of the grievance.
c) Unless an extension of time of not more than five days is agreed upon by a patient or the patient's
representative, an evaluation facility or unit or a designated treatment facility or unit shall mail or
hand deliver a written response to the patient within five days after receipt of a grievance or request
for additional review. The response must include the reasons for the decision and a description of the
appeal process. The grievant may request review at the next level if a written response is not
timely.
(d) An evaluation facility or unit and a designated treatment facility or unit shall have a designated
staff member who is trained in mental health consumer advocacy who shall, on a patient's request,
serve as an advocate to assist the patient in bringing grievances or pursuing other redress for
complaints concerning care, treatment, and rights.
(e) A grievant may file a grievance at any time, except that a grievant may not file a grievance or an
appeal later than one year after being discharged from the facility or unit.
(f) The burden of proof required for all grievance reviews shall be on the facility or unit against
which a grievance is filed to prove compliance or remedial action sufficient to comply with
applicable laws and procedures.
(g) The department shall review all grievances and responses to grievances for compliance with this
section.
(h) A public or private mental health treatment facility or unit shall prepare and file a quarterly
report with the department that describes the
(1) number of grievances submitted;
(2) general issue raised in each grievance; and
(3) resolution, including litigation, of all grievances submitted.
(i) Nothing in this section shall be interpreted to prohibit informal dispute
resolution or mediation by the written agreement of the grievant, the facility or
unit, and the department at any time during the grievance process but before a
lawsuit concerning the subject of the grievance is filed by a grievant.
(j) In this section,
(1) "grievance” means a complaint, concern, or suggestion made by a grievant on a form
provided by a public or private mental health treatment or evaluation facility or unit;
(2) "grievant” means a patient of a public or private mental health treatment or evaluation
facility or unit or the patient's representative.

Sponsor None available as of 6/5/23.
Statement
Opposing  [None available as of 6/5/23.
Statement
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Appendix E: Comparison of Statewide Grievance Processes in
Other States

State MA ME MD VA
104 CMR 32.00 34-B M.R.S.A section 3003 COMAR 10.21.14.02 12VAC35-115-10; 12VAC35-
Statute/Code 115-175
104 CMR 32.00 applies to the any facility that provides Inpatient or residential All facilities owned, operated
Department and to all programs, and | inpatient psychiatric services institutions owned or directly or licensed by the
facilities licensed or contracted for and any agency or facility operated by the Behavioral Department of Behavioral
by the Department. providing in-patient, Health Administration Heath and Developmental
residential or outpatient Services
Applied To mental health services that is
licensed by, funded by or has a
contract with either the
Department of Mental Health
and Mental Retardation or the
Department of Human Services.
Availability + Process Availability + Process Availability + Process Availability + Process
1) Facility management ensures 1) During admission or intake, | Facilities shall provide direct 1) Individuals may file a
“conspicuous” placement of or as soon afterwards as is | and effective communication complaint about the
complaint and appeals process feasible, recipients should | means between residents and violation of any rights or
education and copies of relevant be informed of their rights | the rights advisor (works for under other applicable
paperwork and given a summary of the Dept of Health, and based laws.
2) Patients or employees may file these rights in plain in the facility) 2) Providers/facilities must
Grievance 3) Human Rights Officer language. have established
(facility/program designated) 2) At each level of the formal . . processes and detail the
Process may 1) assist with filing complaint grievance procedure, the Grievance Receipt complaint review
or 2) refer complainant to an recipient or other process.
attorney or advocate. grievance have rights to Stage 1 3) Complaint resolution
4) The Human Rights Committee the following policies and procedures
(facility/program based) may file a) Assistance by a . must be written and
a complaint on behalf of a client representative of their R After receipt of Fhe approved by the
or group of clients and may own choosing gnevance, the R1ght.s department before
intervene as a party to a b) Representation by the Adv1_sor w ill meet with all implementation.
complaint by submitting a notice Office of Advocacy or parties involved.
the rights protection
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of intervention to
management/leadership

Complaint Receipt

1) Facility management/leadership
will determine if it meets one of
seven criteria. (Medicolegal
Death; Sexual assault or abuse;
Physical assault or abuse resulting
in serious physical harm;
Attempted suicide attempt
resulting in serious physical harm;
Commission of a felony; Serious
physical injury resulting from
restraint/seclusion practices;
Incident management believes, at
their discretion, is serious or
complicated enough to require
investigation

2) If YES. Management will forward
the complaint to one of 5
identified State Agencies/Depts,
based on the location/nature of
the complaint:

a) Area Director

b) Director of the Office of
Inpatient Management

c) Director of Statewide
Program Management

d) Senior Manager of a Dept

e) The applicable Director of
Licensing
3) Once the responsible State entity
receives the complaint
a) Immediate assignment of
public log number

b) Referral to the Office of
Investigations

c) Notify parties and
appropriate Human Rights
Officer

and advocacy agency
of the Main mental
health system

c) Review of any
information pertained
to the processing of
the grievance, except
that which would
violate the
confidentiality of
another person.

d) Presentation of
evidence or witnesses
pertinent to the
grievance.

e) Receipt of complete
findings and
recommendations
except those what
would violate
confidentiality.

Electronic or written

record will be made of all

proceedings associated
with formal grievances.

Burden of proof shall be on

the agency, facility or

program to show
compliance or remedial
actions.

Findings will include:

facts, determination

regarding facility, agency,
or program adherence or
failure to specific policies
and procedures, and any
specific remedial steps to
assure compliance.

Grievance Receipt

2) The Rights Advisor will
determine if the grievance
is valid or invalid.

3) The Rights Advisor will
make every effort to
“negotiate, mediate and
resolve” grievances fairly.
If the grievant is satisfied,
the case is closed.

4) Decisions must be made
within 10 working days of
receipt.

5) If resolved to the
grievant’s satisfaction, a
copy of the decision shall
be forwarded to the unit
director, the grievant, the
CEO, and legal
representative, if
applicable.

6) If there is concern for
immediate harm, facility
leadership and appropriate
State leadership will be
notified. If substantiated,
development and
implementation of a
solution must occur within
24 hours.

Grievance Resolution

If a “grievance with merit” is
not resolved to the grievant’s
satisfaction and they wish to
appeal, the Rights Advisor will
forward a copy of the
grievance and
recommendations to the unit
director.

Complaint Receipt

1) The individual will be
contacted by the
program/facility within
24 hours of the
complaint

2) Providers will
a) notify the

department no later
than the next
business day.

b) Initiate an impartial
investigation no
later than the next
business day.

c) Ensure protection
from retaliation or
harm for all
involved.

d) Communicate to the
individual in the
manner, format and
language most easily
understood by that
individual.

e) Report the decision
and action plan
within 10 working
days to the
individual or other
authorize
representative.

3) Additional provisions
noted for complaints
involving abuse, neglect
or exploitation.
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4) There is a separate process if the
complaint is about violations of
privacy rights
5) If the complaint doesn’t meet one
of the seven criteria,
facility/program management is
responsible for addressing
a) State-operated programs or
facilities must enter the
complaint into the
Department complaint
recording system

b) State-licensed: internal
logging system

Complaint Resolution

1) Responsible Person may resolve
administratively if complaint
meets one of six criteria.

2) Responsible Person must meet
with client/complainant within 3
business days of determining
administrative resolution, unless
complainant declines to meet or
cannot be located.

3) Meeting content: review,
determine if there are
disagreements, discuss and
possibly agree upon actions that
may address concerns raised by
the complaint

4) |If criteria for administrative
resolution aren’t met, the
Responsible Person shall refer the
complaint for fact-finding or
investigation.

5) Written decision provided within
5 business days of filing the
complaint or 2 business of the
meeting, whichever is later.

Level One

1

Formal grievances should
be filed first with the
supervisor of that service
delivery unit.

Copies of the grievance
are forwarded by the
supervisor to the
administrative head of
that agency/facility, and
to the office of advocacy
upon request of the
grievant.

In state operated
facilities, all grievances
are immediately forwarded
to the office of advocacy.
Formal written response
shall be made within 5
days, excepting weekends
and holidays.

A 5-day extension may be
granted if more
investigation time is
necessary, with the
grievant notified.

If the grievant is
dissatisfied with the
findings, they may appeal
the decision to the Chief
Admin Officer of the
facility or the Director of
the Division of Mental
Health for grievances
arising in the community.
Appeals must be made
within 10 days, excluding
weekends or holidays.

Level Two

Stage 2

1)

Upon receipt of the
grievance, the unit
director will decide within
5 working days whether to
accept the Rights’ Advisor
completely or
modify/reject
recommendations.

A written decision will be
forwarded to the Right’s
Advisor, who shall forward
copies to the grievant,
CEO, and grievant’s legal
representative, if involved.
The grievance may end at
this stage.

If dissatisfied with the
action taken, the Right’s
Advisor may request a
review by the resident’s
rights committee with
subsequent review by the
CEO at the request of the
grievant. Or skip
committee review and go
straight to the CEO.

Stage 3

1)

Resident’s rights
committees is composed of
at least 9 members
representative of: facility
staffs, residents (former,
current, or family
members), and advocacy
groups.

The resident’s rights
committee shall meet
within 15 working days of
receipt of grievance.
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Referral to the Office of
Investigation

1) Confirm complaint logging and
whether another entity has
jurisdiction within two business
days of receipt

2) If Office of Investigation doesn’t
believe their role
necessary/appropriate, they will
consult with the applicable
Responsible Person who will
determine the appropriate
resolution process.

3) Investigator has specifically
described duties, which must be
done within 30 days of
assignment.

a) Within 10 days of receiving
Investigator’s report, the
Responsible Person shall:

b) Accept decision and identify
corrective actions, if any

c) Refer the matter for further
fact-finding

d) Issue a decision-making of
their own conclusion,
including explanation of
rationale

4) Decision provided to all parties
with notice of the right to
request reconsideration

5) Investigation may be deferred if
another authorized entity is
conducting investigations

6) Deferrals >60 days shall be
reviewed by the Office

—_

)

A level two grievance is
responded to within 5
days, excluding weekends
and holidays, of appeal
receipt.

The Chief Admin Officer or
the Director of the DMH,
or designee, may hold a
hearing before an
impartial officer who shall
be free from bias,
personal/financial
interest, with all involved
parties.

Grievants may appeal
within 10 days, excluding
weekends or holidays, to
the Commissioner of the
Dept of Mental Health and
Mental Retardation.
Grievances determined to
be without merit may not
be appealed.

Justification of the
decision of lack of merit
will be provided in writing
to the grievant and will
include notice of other
avenues of redress.

Exceptions

1)

Any allegations of abuse,
mistreatment or
exploitation shall be
immediately reported to
the Office of Advocacy and
the Chief Admin Officer of
the facility/agency.

Any grievance the grievant
considers urgent will be
forwarded by staff within 1
working day to the Chief

The committee will review
all relevant information,
data and recommendations
pertaining to the grievance
and forward written
recommendations to the
CEO.

The grievant may choose
to waive review by the
committee.

While the Rights’ Advisor is
responsible for notification
of all parties and
presenting information,
they are not allowed to be
present during
deliberations.

The CEO shall determine
what, if any, action is to
be taken and notify the
committee in writing of
any action taken after
receipt of committee
recommendations.

The CEO has 15 working
days to respond to
recommendations if legal
representation is involved,
or 5 working days if not.
Grievance decision by the
CEO is forwarded to the
Rights’ Advisor, who will
forward copies of this
decision to the appropriate
parties.

If the grievant is not
satisfied with the CEQ’s
decision, they have the
right to file an appeal
within 5 working days after
receipt of that decision.
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Admin Officer of the
facility, or the Director of
the Divisions of Mental
health, or designees at
Level 2 and the Office of
Advocacy notified.

request the CEO to provide

3) All grievances concerning
the development,
substantive terms or
implementation of
discharge plans, hospital
treatment or Individual
Support Plans shall be
considered urgent.
Request for Reconsideration Commissioner Central Review Appeals
Committee
1) Must be submitted in writing Level 3 1) Individuals or their
within 10 qays of the corn'plainant e Carial Raviamy Cammiies rgpresen'tativg
p;:\rty receipt of the deqs1on. 1) The Commissioner or is comprised of MD Dept of d.1sagree1.ng o thg
2) Emi perlod.may be waived by designee will make a Health staff or their designees final decision or action
& esponSIEle Person, upon formal written reply within | from the following positions: plan may request a
e and “for good cause 5 days, excluding Director of BH Administration, hearing with the Local
Appeal 3) ;Zzwgnsible Person has 10 da weekends or holidays. clinical director of BH HLLI'_?&?:“ Rights Committee
Process P . days 2) If no hearing was held at Administration and Director of (LHRC). )
;rom rec¢1pt of rgqugst to issue a the Level 2 grievance a the Resident Grievance System 2) Petitions for a hear.1r.1g
lnal' dgCISlon aff1rm1‘ng,. N hearing shall be held at m.ust' be filed in writing
modpfymg ore reversing initial Level Three. o within 10 yvorkmg days
dgc1s1on.' ' . ' N 3) A 5-day continuance may S from .rece1pt of final
4) F1nal. decision Wll! be in Wl’ltll’!g occur if a hearing is to be . . decision. o
and inform the client of the right held, or if parties to the 1) Th1s .Comm]ttee must meet 3) The LHRC Chair will
to appeal. grievance concur. within 10 days of receipt forvye;rd a copy of the
4) The Commissioner’s or of an appeal. petition to the .
Appeals designee’s findings will 2) May p?rfo,rm an fac1l1ty/program director
constitute the final action investigation within an and human rights ,
. » ' by the Department additional 10 working advo.cate as soon as it’s
1) Must be in writing and filed regarding grievances. days. received. .
within 10 days of receipt of 3) The committee will write 4) The director must submit
applicable decision. and forward a decision to an entire written record
2) Appeal must be based on at least | Further Appeal the appropriate parties. of the complaint and a
one of the following factors 4) The committee shall written response to

everything contained in
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3) Failure to interview an essential
witness or consider an important
fact or factor.

4) Decision wasn’t reasonably
supported by the facts

5) Decision was based on erroneous
interpretation of applicable
law/policy.

6) The responsible party for deciding
the appeal may direct additional
fact-finding within 10 days of
receipt of appeal.

7) Decisions on appeal shall be
issued within 30 days of receipt of
appeal, unless further fact-
finding is required.

8) Specific State entities identified
for appeal based on the
program/facility involved in the
original complaint.

Appeal Resolution

1) Appeal decision may affirm,
modify or reverse the decision.
Corrective actions, if any, shall
be included.

2) Sent in writing to all parties.

3) Notify the client of their right to
further appeal within 10 days to
the Commissioner, whose decision
is final.

Grievants may appeal the

decision to the Superior Court

a written report on the
status of implementation
of recommendations within
20 working days.

Until the decision is fully
implemented, the CEO
shall make periodic reports
to the committee every 30
days.

If the grievant is satisfied,
the case is closed. If
dissatisfied, the Right’s
Advisor shall inform them
on additional relevant
legal services they may
contact.

10)

the petition within 5
working days.

The LHRC will hold a
hearing within 20
working days of receipt
of the petition.

All parties will have at
least 5 working days’
notice of the hearing.
Hearings are informal
and rules of evidence are
not applicable. Hearings
are also conducted in a
non-adversarial manner.
Within 10 working days
of the hearing, the
LHRC’s written findings
and recommendations
are provided to all
parties.

Within 5 working days of
receiving the findings,
the director shall give a
written action plan for
intended
implementation in
response to findings.
Included will be a
written notice to the
individual about the
timeframe for their
response; failure to
respond within that
timeframe will close the
complaint.

Other parties may object
to the written action
plan within 5 working
days by stating the
objection and what the
director should do to
resolve the objection(s).
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Appeal to the State
Human Rights
Committee

1) Individuals may appeal
to the SHRC if they
disagree with the LHRC’s
findings, final decisions
or a director’s final
action plan.

State

MA

ME

MD

VA
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Appendix F: Recommendations

System Recommendations

The project team engaged with a diverse array of stakeholders with varied experiences and philosophies. Recommendations were shared in many settings,
including community engagement, subcommittee meetings, and other stakeholder interactions. It is important to note that unanimity was reached only for a
minority of recommendations, and a substantial number of recommendations were determined to fall outside of the legislative directive in HB 172. The

systems recommendations below are organized alphabetically by topic area and are not in order of priority.

Identified Issue Recommendation Topic Area Source/Notes
Under AS 47.30.847(a) psychiatric patients have a Define impartial body in statute and explore Grievances and Gottstein et. al.,
right to bring their grievance to an impartial body, implementation across facility types. Appeals While Paper. April

but there is debate about what constitutes an
impartial body.

2023; Subcommittee
and project team

discussions
Advanced directives for mental health are an Increase use of advanced directives for mental Informed Consent HB 172 Stakeholder
underutilized resource. health. Engagement

e Develop and provide training for providers
about advanced directives for mental
health, including best practices for
development and processes for
implementation. (Short-Term).

o Explore development of a training for MH
advanced directive facilitators (Medium-
Term).

o Explore methods for communicating MH
advanced directives (ex. Statewide
registry) (Medium-Term).

e  Conduct further research to understand if
statutory changes are needed to support
MH advanced directive use (Long-Term).
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Identified Issue Recommendation Topic Area Source/Notes
If an MC-305 is granted for a community ex parte, it  Develop and distribute written guidance to all Initial Detention - HB 172 Stakeholder
expires after 7 days unless the respondent is at a parties clarifying the start and end of the 7-day Community Ex Parte Engagement

medical facility awaiting transportation to an
evaluation facility or is already at an evaluation
facility. Law enforcement express concern about a
lack of clarity between courts, providers and law
enforcement regarding when the 7-day period starts
and ends.

period for community ex parte pick up.

Significant gaps in understanding of the emergency
detention pathway, the responsibilities of different
entities under statute and how the emergency
detention process plays out in practice.

Align statutory language, court forms and provider
practices related to emergency detention. A
working group led by an external facilitator and
comprised of the Department of Law, providers, the
Alaska Court System, and other relevant
stakeholders is needed to address conflict between
statute, court forms and practice. Possible
outcomes of the working group may include:

e Development of a guidance document for
emergency departments, hospital inpatient
units, crisis stabilization and residential
centers and designated facilities that
clearly defines their role in the process,

o Development of a guidance document for
these settings that clearly defines the
patient rights that apply in these settings,

e |dentification of statutory and regulatory
changes to increase clarity and alignment
between statute and practice and

e Identification of revisions to court forms to
ensure forms and statute are in alignment.

Initial Detention -
Emergency Detention

HB 172 Stakeholder
Engagement

Access to after hours/weekend magistrate varies by  Ensure consistent after-hours/weekend access to MC-100 HB 172 Stakeholder
region, which delays an individual’s admission or magistrates across the state. Provide region-specific Engagement
position on the waitlist for a bed. education on access.
Reports of inconsistencies in granting of MC-100 Develop and provide standardized training for MC-100 HB 172 Stakeholder
petitions depending on court location. magistrates and judges related to MC-100 processes Engagement
and requirements.
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Identified Issue Recommendation Topic Area Source/Notes
Courts do not distribute all Orders to all DET/DES Provide training to district courts to ensure MC-100 HB 172 Stakeholder
facilities, even if all DET/DES facilities are selected. consistent distribution of orders to all DES/DET Engagement

facilities selected on the MC-100.

An evaluation facility or treatment facility must
petition for additional periods of crisis medications,
additional periods for seclusion and restraint do not
have the same required court review From a clinical
perspective physical intervention is more harmful to
the patient. Statute appears to favor seclusion and
restraint over crisis medication by making it easier
to administer these interventions in some settings,
even though it may not be the best intervention
clinically.

Review requirements in other states regarding court
authorization for additional periods of crisis
medications, seclusions and restraints. Research
clinical best practice regarding use of seclusion,
restraint and crisis medication. Consider statutory
revisions based on findings and clinical best
practice.

Medication, Seclusion

and Restraint

HB 172 Stakeholder
Engagement; Legal
Subcommittee

Differing viewpoints on implementation of
involuntary medication and application of existing
statute related to capacity to consent for
medication.

Develop a workgroup comprised of providers, Public
Defender, DOL, Court Visitors and other necessary
stakeholders to further explore and reconcile
differing views on implementation of involuntary
medication statutes.

Medications

HB 172 Stakeholder
Engagement

OPA Public Guardians have extremely high
caseloads. A “constant default” to full guardianship
is noted, despite a statutory requirement for use of
least restrictive option.

Increase use of least restrictive guardianship
options.

Minors and Adults
with Guardians

HB 172 Stakeholder
Engagement

Variability in school response to behavioral health
crisis. School response can be
stigmatizing/humiliating for the child.

Develop working group to assess and address
variations in district policy and implementation of
policies related to behavioral health crisis.

Minors and Adults
with Guardians

HB 172 Stakeholder
Engagement

Group sessions that explain patient rights are
inconsistently provided in facilities. No standardized
notification of rights throughout the process.

Increase and standardize opportunities for patient
rights education. Specifically:

e Develop curriculum for providers to use for
patient rights groups (Short-Term).

o Develop a state-approved list of psychiatric
patient rights and require posting in
facilities where these rights apply and
provision to patients (Short-Term).

e Explore use of third-party entity to provide
patient rights groups at specified facility
types (Long-Term).

Notice and Provision
of Rights

HB 172 Stakeholder
Engagement
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Identified Issue

Recommendation

Topic Area

Source/Notes

No standardized training for providers related to
psychiatric patient rights in different settings.

Develop standardized training for providers
regarding statutory requirements for patient rights
(Short-Term).

Notice and Provision
of Rights

HB 172 Stakeholder
Engagement

Access to expert witness testimony for the defense
typically limited to 90 and 180-day commitment
hearings due to short turnaround between time
petition is filed and time of hearing. Access to
expert witness testimony in involuntary medication
hearings.

Fund and secure a state employee position for a
qualified professional to regularly confer with and
testify related to commitment and involuntary
medication hearings for the Public Defender
Agency.

Notice and Provision
of Rights,
Medications

HB 172 Stakeholder
Engagement.

Concerns if patient advocate staff are trained as
required by AS 47.30.847(c).

Develop standardized training in mental health
consumer advocacy for all patient advocate/patient
experience staff and ensure provision of training to
staff at all facilities to which AS 47.30.847(c)
applies (Short-term).

e Contact Patient Advocate Certification
Board to identify available trainings and
Alaska-based trainers.

Patient Advocacy

HB 172 Stakeholder
Engagement

Concern about effectiveness of patient advocacy
when it is internal rather than external.

Explore use of third-party patient advocates (via
State contract or other means), (Long-Term).

Patient Advocacy

Advisory Team

Parents lack support in navigating treatment
decisions.

Increase access to Family Advocates to work with
families when concerns arise regarding treatment
and discharge.

Patient Advocacy

HB 172 Stakeholder
Engagement

Current system can incentivize involuntary
treatment over voluntary treatment since only
involuntary status guarantees access to and
payment for the highest levels of care.

Align policies, procedures and payment mechanisms
to facilitate ease of access to voluntary psychiatric
treatment. Specifically, address barriers to payment
for transportation for voluntary hospitalization.

Patient Consent,
Transportation

HB 172 Stakeholder
Engagement, Legal
Subcommittee
discussion

Psychiatric patient rights statutes and regulations
are currently tied to facility type, not patient type
which means that certain rights only apply in
certain settings, even if individuals are being held
for the same presenting issues. Existing psychiatric
patient rights statutes may not be applied
uniformly.

Develop a matrix that identifies all currently
enacted rights for psychiatric patients and the
facility types to which the rights apply. Use the

matrix to identify gaps and as a tool to consider how

to apply psychiatric patient rights more broadly.

Patient Rights

Legal Review,
Advisory Team
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Identified Issue

Recommendation

Topic Area

Source/Notes

Concerns about training requirements for private
entities that transport patients.

Ensure training requirements for transportation
services provided by contracted entities for
behavioral health patients are met and make
training opportunities more available.

Patient Safety

Advisory Team

Staff mental health needs due to trauma Support development of a platform for a daily staff Patient Safety Advisory Team
experienced at work. safety survey that all facilities can opt in to

participating in.
Need for more staffing and training for staff. Develop a pool of funding to support shift coverage Patient Safety Advisory Team

for staff to attend training and to support staff in
participating in training.

All facilities reported making efforts to ensure
patients are matched with staff of the gender of
their choice for intimate care, but only one facility
shared this is a documented policy as part of patient
rights and patient handbook.

Provide education to hospitals providing mental
health treatment related to AS 18.20.095, including
sample language to post on units and in patient
rights documents/handbooks.

Patient Safety

HB 172 Stakeholder
Engagement

Medevac less likely to be initiated for behavioral Ensure timely transportation for psychiatric Transportation HB 172 Stakeholder
health emergencies when compared with physical emergencies comparable to “medical” emergencies Engagement
health emergencies. Transportation for behavioral for both voluntary and involuntary care.
health emergencies frequently relies on commercial
flights or law enforcement transport.
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Identified Issue

Recommendation Topic Area

Source/Notes

Revolving door of individuals being detained,
examined, waiting for an evaluation bed,
transported to evaluation facility, determined not
to meet criteria, and sent back to community
without ever having received treatment. Individuals
in rural communities lack treatment options close to
home.

Treatment and
Discharge Planning

Increase access to behavioral health treatment in
hospitals around the state. Suggestions include:

e Support partnerships between hospitals
and community behavioral health
providers to explore development of 1115
waiver Crisis Residential and Stabilization
programs within hospital campuses (but
carved out from hospital cost reporting).
Identify barriers and strengths of this
approach.

e Identify pathways for tribally-operated
hospitals, critical access hospitals, and
general acute care hospitals to bill for
behavioral health services provided on
inpatient units.

e Continue to provide education to hospitals
about the DES/DET program: What the
requirements are, how to become
designated and the payment mechanism
for services.

e Advocate for changes to address barriers
to providing and billing for behavioral
health services in hospital inpatient units.

e  Support hospitals with funding and
technical assistance needed to provide
behavioral health services on their
inpatient units and/or in partnership with
Community Behavioral Health via the 1115
Waiver.

HB 172 Stakeholder
Engagement;
Recommendations
from AHHA Child and
Adolescent
Behavioral Health
Improvement Project
workplan

Facilities providing psychiatric treatment do not all
use exit surveys for patients.

Treatment and
Discharge Planning

Develop a standardized engagement survey for
facility use and a state entity responsible for
collection and analysis.

Track CMS updates to reporting requirements for
providers participating in the IPFQR program which
includes potential adoption of a patient experience
of care measure.

Gottstein et. al.,
White Paper. April
2023; Advisory Team;
HB 172 Stakeholder
Engagement
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Identified Issue

Recommendation

Topic Area

Source/Notes

Transitions back to school following inpatient or
residential stays are identified as a challenge point
for some families.

Develop working group comprised of school
districts, providers, and parents or youth with lived
experience to identify changes to improve process
for back-to-school transitions following inpatient or
residential care.

Treatment and
Discharge Planning,
Minors and Adults
with Guardians

HB 172 Stakeholder
Engagement
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Legal Recommendations

To prioritize and sort the many recommendations proposed by members of the Legal Subcommittee, the contract team distributed a survey to committee
members to identify their level of support for the recommendations involving statutory change. The recommendations below are organized by level of
subcommittee support. The Advisory Team provided additional feedback on recommendations with “mixed support” from the legal subcommittee. A summary
of this feedback was added to the table. The Legal Subcommittee included a mix of individuals, some of whom were State employees; some of these
employees abstained from voting on the recommendations.

Within the Legal Subcommittee, as in the other subcommittees, fundamental differences in philosophy between participants resulted in varied levels of
support for each recommendation. Some team members approached recommendations from the perspective of ensuring protection of psychiatric patient rights
within a system of mental health care. Other team members believed that the civil commitment laws should be fully repealed and that in no case should any
person be subject to involuntary care or medical treatment.

The “identified issues” are listed as they were described by the participant. Using the participant’s description is not necessarily an endorsement of that
framing of the issue. The table below details the presenting issue, the proposed recommendation, level of support for further exploration by legal
subcommittee participants, topic area and when available, reports or additional resources for more information. Level of support for recommendations are
shown via color coding, using the following key:

Majority support 5+ “yes” votes Full support 7 “yes” votes
Majority no support 5+ “no” votes Majority no opinion | 5+ “no opinion” votes

No support 7 “no” votes - Mixed Support No majority vote for any option

Subcommittee
Support

Identified Issue Recommendation Topic Area Source

Inconsistent understanding/usage of Title | Include in statute a requirement for officers to
47 by law enforcement. receive training on their statutory

Legal Subcommittee

Notice and . . .
meeting discussion,

responsibility related to detention, transport PI;S;]SR]??“OS f 4.17.23

and rights notification for psychiatric patients. g
Under AS 47.30.847(a) psychiatric Amend AS 47.30.847 to identify that the Gottstein et. al., White
patients have a right to bring their impartial body needs to be identified in the 6 Yes Patient Paper. April 2023
grievance to an impartial body, but that notice of rights that are provided to patients. 1 No Grievances

term is not defined.
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A legitimate, standardized grievance There should be a standardized, state-wide Gottstein et. al., White

process is needed. grievance and appeal process applicable to all Paper. April 2023 (page 37)
evaluation and designation facilities, Crisis 6 Yes Patient
Respite, Crisis Stabilization and Crisis 1 No Opinion Grievances

Residential Centers that provide individuals an
effective and meaningful grievance and appeal

process.
Lack of clarity around when an emergency | Amend AS 47.30.705 to specify when the MC- HB 172 Stakeholder
detention begins and when various forms 105 must be filled out, how it is filed and a Engagement

should be filled out/provided to detainee: | timeframe for notification of rights.

*Many law enforcement agencies identify
they do not fill out the MC 105 until an
individual arrives at a facility (which
could be days after the individual has
been detained).

«Hospitals are providing the MC-404, but
this may not coincide with the time of

detention.

«Concern from LE about providing MC-404 5 Yes Notice and
in the field: Provision of forms and rights TNo Provision of
when you’re handcuffing someone/they 1 No Opinion Due Rights

are escalated might not be the best
approach - could lead to further
escalation, person not able to understand
what is being read to them.

eUnclear when someone is detained under
AS 47.30.705 when they must be notified
of their rights. MC-105 appears to
indicate two options: You must provide a
Notice of Rights upon Emergency
Detention (form MC-404) to the person
being detained, immediately upon
detention or arrival at the facility.

Evaluation and examination used Provide definitions for examination and 5 Yes Notice and HB 172 Stakeholder
interchangeably throughout AS 47.30. evaluation and distinguish usage throughout AS 1 No o Provision of | Engagement
47.30. 1 No Opinion Due Rights
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Availability of patient advocate.

The trained mental health advocate required in

Gottstein et. al., White

confined for being mentally ill and
dangerous to themselves or others.

AS 47.30.847(c) must be clearly identified as 5 Yes Pati Paper. April 2023 (page 37)
the patient advocate in literature and postings | 1 NO atient
. : - . 4] Grievances

and readily available in person to psychiatric 1 No Opinion

patients.
AS 47.30.660(b)(12) requires the Direct Health Facilities Licensing to ensure Gottstein et. al., White
Department of Family and Community grievance procedure requirements are being Paper. April 2023 (page 37)
Services and the Department of Health, followed, including the process being fully and
to 1_nvest1gate_compla1nts made by a accurately explained to patients and available
patient or an interested party on behalf . .
of a patient, but AS 47.30.660(b)(13) in both written and verbal form.
allows them to delegate their 5 Yes Patient
responsibility. There should be 1No . G atten
independent oversight beyond CMS and 1 No Opinion rievances
accrediting bodies to ensure the
grievance procedure requirements are
being followed, including the grievance
and appeal process being fully and
accurately explained to patients and
available in both written form and verbal.
There is no standardized and public Create an equivalent to the Alaska Criminal Gottstein et. al., White
reporting related to traumatic events Justice Data Commission to develop mechanism Paper. April 2023 (page 21)
experienced by a patient. The state for tracking and reporting specified events and 5 Yes Seclusion
should be required to keep and share using the data to inform systems improvement 1No . and
statistics of traumatic events experienced | initiatives. 1 No Opinion Restraint
by patients (inclusive of seclusion and
restraint).
Current statute related to gender choice Include additional facility types under those Lived experience
references only hospitals who provide required to provide a right to request intimate | 5 yeg Patient engagement
mental health treatment (AS care by a staff member of a specific gender. 2 No Opinion Safety
18.20.095(a)). Current statute references only hospitals who

provide mental health treatment.
The word "serious” is omitted in some of Insert "serious” before "harm" in AS Gottstein et. al., White
the statutes allowing people to be 47.30.730(a)(1), .735(c), & .745(b). 5 Yes Detention + | Paper. April 2023

1No Commitment
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The gap period between when someone is
detained under an ex parte order and
when they arrive at an evaluation facility
has long been identified as an issue, but
likely difficult to resolve.

The Alaska Supreme Court has identified
that, at some point, detention while
waiting for evaluation becomes a due
process issue that requires the legal case
to be dismissed. The court has not
provided explicit guidelines.

Add to statute the explicit right to a review
hearing upon request for an individual held
under an ex parte order awaiting a bed, while
leaving scheduling of a review hearing up to
the court.

5 Yes
1 No
1 No Opinion

Detention +
Commitment

Legal Subcommittee
meeting discussion,
4.17.23

Alaska Supreme Court
Opinion No. 7650, April
28,2023

Department of Law, email
communication 4.28.23

Data tracking - Tracking should include
number of involuntary commitment and
involuntary medication proceeds, the
results of such proceedings and patient
outcomes.

Issue statutory direction to DFCS to develop a
system to track individuals from the moment
an MC-105 is completed, with further alerts
when the MC-100 is filed, outcome of MC-100,
etc.

AS 47.30.837(d)(1)(b), identifies that a
patient’s denial of their mental disorder
is evidence of their lack of competence.

Repeal AS 47.30.837(d)(1)(b).

Advisory Team feedback: Refinement rather
than repeal would allow for more nuance on
decisions of competency and safety. More
support for refinement than for full repeal.

Rights of minors who are placed by their
parents in treatment. When minors and
parents have different opinions, there are
issues with parents assenting to things.
Add rights of minors to refuse medication.

Further exploration needed related to the
rights of minors to consent for or refuse
psychotropic medication without
parent/guardian consent.

Advisory team feedback: Agreement on further

exploration language. Consider if the
exploration should include consent for
behavioral health interventions beyond
psychotropic medications.
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1 No
1 No Opinion

Detention +
Commitment

Gottstein et. al., White
Paper. April 2023 (page 17)

Legal Subcommittee
meeting discussion,
4.17.23

Gottstein et. al., White
Paper. April 2023

Patient
Consent
Legal Subcommittee
meeting discussion,
4.17.23
Minors and
Adults with
Guardians
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Some individuals are committed in a
psychiatric facility for 72 hours or less. A
lengthy grievance/appeal process is not

Require a timeframe for answering a grievance
or appeal that is meaningful to the time of an
individual’s stay (i.e. within 72-hours for those

Gottstein et. al., White
Paper. April 2023 (page 37)

Gottstein et. al., White
Paper. April 2023 (page 37)

HB 172 Contract team

meaningful. under a 72-hour evaluation order). GE:\t,]ae:;es
Advisory team feedback: Mixed support.
AS 47.30.660(b)(12) requires the Facilities subject to AS 47.30.847 must report
Department of Family and Community grievances and outcomes to DOH, and DOH will
Services and the Department of Health, report in aggregate to the legislature.
to investigate complaints made by a Consideration should be given to expanding this
patient or an interested party on behalf requirement to all healthcare facilities
of a patient, but AS 47.30.660(b)(13) regardless of subjection to AS 47.30.847.
allows them to delegate their Patient
responsibility. There should be Grievances
independent oversight beyond CMS and Advisory team feedback: Support, but need to
accrediting bodies to ensure the understand logistical and financial
grievance procedure requirements are implications.
being followed, including the grievance
and appeal process being fully and
accurately explained to patients and
available in both written form and verbal.
Seclusion and restraint are defined Adopt a definition of seclusion and restraint to Seclusion
differently depending on the accrediting support consistent data reporting. See 42 CFR and
body. 482.13(e) for proposed definition. Restraint
The state should be required to keep and | Facilities subject to AS 47.30.847 must report
share statistics related to patient injuries | patient injuries to DOH and DOH will report in
for facilities subject to AS 47.30.847. aggregate to the legislature. Consideration
should be given to expanding this requirement
to all healthcare facilities regardless of Patient
subjection to AS 47.30.847. Safety

Advisory Team feedback: Support. Consider
inclusion of staff injuries.
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If someone is voluntary and wants to Amend AS 47.30.838 to allow for patients to
agree to future crisis medication, they consent in advance for crisis medications.
should be able to do that. The patient
should be able to consent for this in
advance, but the statute doesn’t say that. | Advisory Team feedback: Concern about ability
to revoke previously given consent. If the
ability to revoke consent is allowed for, there
would be more support.

Legal Subcommittee
meeting discussion,
4.17.23

Medication

A person taken into emergency custody Amend AS 47.30.705 to remove “jail or other Advisory Team Meeting,
should not be placed in a jail or correctional facility” as locations where an 5.11.23
correctional setting. individual may be delivered for protective

custody/while awaiting a bed.

Detention +

Advisory Team feedback: Extensive discussion e

where some members expressed support and
others expressed concern about where else
people would be held, particularly in rural
communities.
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Pre HB-172, the definition read, “
‘evaluation facility’ means a health care
facility that has been designated or is
operated by the department to perform
the evaluations described in AS
47.30.660-47.30.915, or a medical facility
licensed under AS 47.32 or operated by
the federal government.” The current
language reads, “ ‘evaluation facility’
means a hospital or crisis residential
center that has been designated or is
operated by the department to perform
the evaluations described in AS
47.30.660-47.30.915, or a medical facility
operated under 25 U.S.C. 5301-5423
(Indian Self-Determination and Education
Assistance Act), as amended, that
performs evaluations.”

The proposal keeps the changes regarding
designated facilities (changing from
“health care facility” to “hospital or crisis
residential center”) and with respect to
federal facilities (from “medical facility .
. . operated by the federal government”),
and it adds back to the definition other
licensed hospitals as provided under the
old statute. The idea with this change is
to increase the number of facilities that
are authorized to conduct 72-hour
evaluations, which would have the effect
of reducing waitlists for bed space at a
designated evaluation facility and
increase the likelihood individuals could
be evaluated closer to their homes, which
furthers the original intent of the
legislature with the early 1980s rewrite of
Title 47.

Amend the definition of evaluation facility in
AS 47.30.915 to read (new text underlined):
“Evaluation facility” means a hospital or crisis
residential center that has been designated or
is operated by the department to perform the
evaluations described in AS 47.30.660-
47.30.915; or a hospital licensed under AS
47.32; or a medical facility operated under 25
U.S.C. 5301-5423 (Indian Self-Determination
and Education Assistance Act), as amended,
that performs evaluations.

Advisory Team feedback: Mixed support. Some
identified that hospitals that want to can go
through the existing designation process.
Others advocated for evaluation personnel to
be sent to hospitals that won’t do the
evaluations themselves, something authorized

in current statute. Detention +

Commitment

Public Defender Agency,
email communication
4.11.23

Stakeholder engagement
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Two sentences in AS 47.30.705 might
need to be changed. The wording, after
passage of HB 172, is:

“A person taken into custody for
emergency evaluation may not be placed
in a jail or other correctional facility
except for protective custody purposes
and only while awaiting transportation to
a crisis stabilization center, crisis
residential center, evaluation facility, or
treatment facility. However, protective
custody under this section may not
include placement of a minor in a jail or
secure facility.”

What was and is missing from this
language is something that limits how
long someone remains in jail “awaiting
transportation,” or at least prompts the
authorities to get the examination done.

Add language to AS 47.30.705 to require
clinical review within a certain time period of
all individuals held in a jail or other
correctional facility awaiting transportation.

HB 172 changed facility definitions and
appears to have accidentally excluded
emergency departments as a place where
an individual can be held and examined
under an MC-105.

Amend AS 47.30.705 to include health facilities
as locations where an individual can be held
and examined under an MC-105.

47.30.825(h) specifically authorizes
surgery in an emergency, but only
surgery, not other things an individual
might need in an emergency, like
antibiotics.

47.30.825(h) should be amended to read:
When, in the written opinion of a patient’s
attending physician, a true medical emergency
exists and emergency medical care a-surgical
operation is necessary to save the life, physical
health, eyesight, hearing, or member of the
patient, the professional person in charge, or
that person's professional designee, may give
consent

Further exploration needed related to the
rights of minors to consent for or refuse
psychotropic medication without
parent/guardian consent.

Amend 47.30.660(b)(13) to continue to allow
authority to be delegated, but to have that
delegated authority be required to inform
DFCS/DOH of all patient complaints/grievances
and resolution.
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Availability of patient advocate.

Licensing or regulation should provide guidance
to facilities related to the hours of patient
advocate availability, at least between the
hours of 8 am and 5 pm, 7 days a week.

Individuals may be responsible for
attorney’s fees if they appeal a grievance
to the Superior Court and lose.

People appealing a grievance to the Superior
Court should be exempted from Civil Rule 82 if
they are unsuccessful and awarded full,
reasonable, attorney’s fees if they are
successful.

Advisory Team feedback: One member
expressed desire for priority consideration for
this recommendation.

Section 25 of the Legislation amended AS
47.30.839(g) to read as follows: If the
court determines by clear and convincing
evidence that the patient is not
competent to provide informed consent
and was not competent to provide
informed consent at the time of
previously expressed wishes documented
under (d)(2) of this section, that the
proposed use of medication is in the best
interests of the patient considering at a
minimum the factors listed in AS
47.30.837(d)(2)(A) - (E), and that there is
no feasible less intrusive alternative, the
court shall approve the facility's proposed
use of psychotropic medication...

Add a definition of feasible to AS 47.30.915. It
is suggested the Alaska Supreme Court's
definition of feasible in State v. Alaska Laser
Wash, Inc. be used that "feasible” means
"capable of being accomplished or brought
about; possible

Does recent Supreme Court Case No. S-
18326, Sergio F. related to least
restrictive alternatives call for any
changes in statute?

AS 47.30.735 (c) should be amended to require
a finding by clear and convincing evidence that
there are no feasible less restrictive
alternatives to the commitment. AS 47.30.755
(a) should be amended to also require a finding
by clear and convincing evidence that there
are no feasible less restrictive alternatives to
the commitment.
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In Section 29 of the Legislation, in order
to conform the statute to the Alaska and
United States constitution as held in
Wetherhorn v. Alaska Psychiatric
Institute,68 the definition of "gravely
disabled,"” in subsection (b) of AS
47.20.9915(9) was amended to read: (9)
"gravely disabled” means a condition in
which a person as a result of mental
illness . . . (b) is so incapacitated that the
person is incapable of surviving safely in
freedom. However, this only partially
conformed AS 37.40.915(9) to the
requirements of the United States and
Alaska constitutions as held by the
Supreme Court in Wetherhorn.

"through their own efforts or with the aid of
willing family members or friends” should be
inserted at the end of AS 37.40.915(9)(b) so it
reads, "is so incapacitated that the person is
incapable of surviving safely in freedom
through their own efforts or with the aid of
willing family members or friends."

Detention +
Commitment
Advisory Team feedback: One member
expressed desire for priority consideration for
this recommendation.

Gottstein et. al., White
Paper. April 2023

Under AS 47.30.745(c) and AS
47.30.770(b), people accused of being

Amend AS 47.30.735 to include the right to
request a jury trial for 30-day commitment

Gottstein et. al., White
Paper. April 2023

Gottstein et. al., White
Paper. April 2023 (page 33)

mentally ill and as a result dangerous to hearings. Notice and
self or others have the right to a jury trial Provision of
in 90-day and 180 commitment hearings, Due Rights
respectively. However, they don't for 30-
day commitment trials.
Respondent perception they have not had | AS 47.30.735(b) should be amended to read as
“their day in court”. follows: (b) The respondent may elect to have

the hearing shatt-be-conducted in a real

courtroom at a courthouse in-a-physical-setting -

- Notice and
teast hkely |EE I.'a =2 E"lll'IFLIEI ect on the Provision of
within-practical-limits. At the hearing, in B RIS
addition to other rights specified in AS
47.30.660 - 47.30.915, the respondent has the
right....
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AS 47.30.700 states: (a) Upon petition of
any adult, a judge shall immediately
conduct a screening investigation or
direct a local mental health
professional... to conduct a screening
investigation... Current language does not
appear to require a screening
investigation by a mental health
professional and providers report
community ex partes are less likely to be
warranted than those initiated under AS
47.30.705.

For community ex partes, require completion
of a screening investigation by a mental health
professional who can directly contact the
individual. If direct contact is not made, a
reason should be documented.

Opinion that when someone agrees to
treatment, but they do not want to agree
to all possible medications, they are
involuntarily committed. Need to allow
for some choice around what medications
are used and method of administration.

AS 47.30.836 Psychotropic medication in non-
crisis situation (a)(3) “is determined by a court
to lack the capacity to give informed consent
to the medication and the court approves use
of the medication under AS 47.30.839” should
be repealed.

The outpatient commitment statute has
practical difficulties.

Further exploration of existing outpatient
commitment statute needed to determine
possible amendments.

Masters only have authority to make
recommendations for the Superior Court
to consider, but under Probate Rule
2(b)(3)(C) &(D) the Master’s decisions are
effective prior to such approval. Opinion
expressed that this makes the Masters’
decision a fait accompli, eviscerating the
requirement that the Superior Court
Judge makes the decision, which the
Alaska Supreme Court has held is critical.

Referrals to Masters for involuntary
commitment cases should be eliminated.

Further exploration needed related to the
rights of minors to consent for or refuse
psychotropic medication without
parent/guardian consent.

AS 47.30.660(b)(13) should be repealed.
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There is no statutory definition of
psychotropic medication, which can lead
to odd results. Example: Treating a
chronic UTI with the intent to improve
mental presentation, but that medication
wouldn’t traditionally be considered
psychotropic.

Add a definition of psychotropic medication to
statute.

Predictions of violence are not accurate
and no one else besides someone who
receives a psychiatric diagnosis is
incarcerated for something they might do
in the future.

Court proceedings to involuntarily detain
individuals on the grounds it is necessary to
protect other people from harm should be
eliminated.

Predictions of violence are not accurate
and no one else besides someone who
receives a psychiatric diagnosis is
incarcerated for something they might do
in the future.

Children and youth should not be committed or
medicated without youth and parent consent.
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Data Recommendations

The data recommendations below are organized by topic area and are not in order of priority. The Data Subcommittee reviewed these recommendations that

are based on subcommittee discussions and approved by consensus to include these in the report.

publicly available.

Implementation: Necessitates development of
centralized location for MC-105s to be sent. Create
DES/DET Coordinator-like position responsible for
receiving and tracking all MC-105s.

Collection Pre-

facility Arrival

Identified Issue Recommendation Topic Area Source
MC-105s are not tracked. No capacity in current | Develop statutory direction to the department to HB 172 stakeholder
systems for collecting and analyzing this data. create a system to track individuals starting from the engagement
moment an MC-105 is initiated, with further alerts
when an MC-100 is filed, the outcome of the petition
and time and location of facility arrival. Make data Data

Individuals without DES/DET beds in their
communities may experience longer wait times
for a bed.

Track, by region, the wait times between when an
MC-100 is granted and when a bed becomes
available. Regularly report out on wait times.

Implementation: Could be done by DES/DET
coordinator

Data

Collection Pre-

facility Arrival

HB 172 stakeholder
engagement

Concern from providers regarding differing
approvals of ex parte petitions depending on
the court system and concern regarding the
appropriateness of community ex partes
approved by the court. Concern from some
individuals with lived experience and advocates
about overuse of Title 47 processes.

Provide more detailed data and analysis of available
Court System data. Including:

*  Total # of MC-100 petitions
*  Number approved, humber denied,
number rescinded
*  Number of community ex partes filed
and outcomes
»  Petitioner credentials for community ex
partes

Data

Collection Pre-

facility Arrival

HB 172 stakeholder
engagement
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Existing reporting obscures count of unique
cases and individuals moving through the
process. If the case has multiple petitions in
multiple courts (Ex. 72-hour petition filed in
one district, but then the person moved to a

Support tracking of cases across the life of the case
by providing more detailed analysis of available Court
System data. Including:

e #of 72-hour holds by judicial court

HB 172 stakeholder
engagement

different district for treatment and had a «  #of 72-hour holds that go on to 30-, 90-, 180-day Data'
subsequent petition filed) the “case” would be commitments T Collection
counted twice. The initial case in the district of | . Tqtal # of 30-, 90-, 180-day commitments Post-facility
origin would be closed and a new case would be < Number a,pproved number denied Arrival
opened in the current district. number rescinded. ’
*  Number by judicial court
Detailed analysis of Court documents will Add staff capacity for data analysis to Alaska Court Data
require additional staffing capacity. System. Collection
Post-facility
Arrival
The complexity of facility and State of Alaska Create a coordinating council to collect data from Data HB 172 stakeholder
systems requires greater time and in-depth involved parties, analyze and use data to inform Collection engagement
discussion to guide data collection changes. systems change. Post-facility
Arrival
Ex. Utah Forensic Mental Health Coordinating
Council, Alaska Criminal Justice Commission, Alaska
Bring the Kids Home Initiative
Children, youth and individuals with complex Create a working group comprised of DES/DET Data HB 172 stakeholder
care needs experience longer waits and Coordinator, Complex Care Systems Coordinator and Collection engagement
typically require more support from DES/DET DES/DET leadership to identify additional data to Post-facility
Coordinator to navigate to appropriate bed. collect, review data on wait times and barriers to Arrival
care for complex cases.
Reported and perceived lack of transparency Create publicly available dashboard comprised of HB 172 stakeholder
about the experiences of patients during identified data points. engagement
treatment in facilities. Data'
Ex. Idaho Department of Health and Welfare, Mental ng&?;ct:}%rt]
Health Public Dashboard . y
Arrival
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https://publicdocuments.dhw.idaho.gov/WebLink/DocView.aspx?id=25603&dbid=0&repo=PUBLIC-DOCUMENTS
https://publicdocuments.dhw.idaho.gov/WebLink/DocView.aspx?id=25603&dbid=0&repo=PUBLIC-DOCUMENTS

The complexity of facility and State of Alaska
systems required greater time and in-depth
discussion to guide data collection changes.

Create coordinating council (as previously
described/recommended) and use as vehicle for
further discussion related to scope of data request
and body responsible for ongoing analysis and
monitoring of data once collected.

Reporting
Categories

HB 172 stakeholder
engagement

Facilities already report some patient injury
data to state entities.

In the near-term, work with State agencies to
compile reports using existing data for a defined list
of facility types:

e Adult Protective Services and Office of Children’s
Services:

o Patient-on-patient assault while at an
inpatient psychiatric facility, designated
facility or crisis center

o Disclosure of abuse, neglect or harm
occurring within an inpatient psychiatric
facility, designated facility or crisis
center

e Health Facilities Licensing:

o Injury or death in seclusion and restraint

at all facilities in HFL purview.

Patient & Staff
Injuries

HB 172 stakeholder
engagement

Some data on staff injuries, when reported,
already exists and could be shared more
transparently.

Explore use of OSHA establishment-specific and
inspection data and U.S. Bureau of Labor and
Statistics data to understand possible data pulls
related to staff injuries.

Patient & Staff
Injuries

HB 172 stakeholder
engagement
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Some data on patient grievances is already
reported externally by the facility or collected
by licensing.

In the near-term, work with State agencies to
compile reports using existing data for a defined list
of facility types:

e Alaska Ombudsman:

o Provide more detailed data on number,
type, and resolution of patient
complaints/grievances in annual report
or more frequently upon request.

e Health Facilities Licensing:

o Number, type, and resolution of patient
complaints/grievances originating
within an inpatient psychiatric facility,
designated facility, or crisis center.

Patient & Staff
Complaints
and
Grievances

HB 172 stakeholder
engagement

An external process for grievances has long
been identified as a desire by some patient

Long-term, and as part of exploration of an external
process for grievances, explore the role of the

Patient & Staff

HB 172 stakeholder
engagement

advocates. coordinating council in compiling and reporting out Complgunts
on complaints/grievances across a broad range of Grieavr;nces
facility types.
There is a gap in system-wide analysis and Provide more detailed data and analysis of available HB 172 stakeholder
transparency regarding patient experiences Court System data by district court. Including: engagement
with crisis and involuntary medications.
e  Number of court orders for additional periods of
crisis medications and outcomes Medication,
o Number of involuntary medication petitions and Seclusion &
outcomes Restraint
e  Proportion of involuntary medication petitions
compared to number of involuntarily committed
individuals (by petitioning facility)
Only three facilities in Alaska participate in the | In the near term, explore use of IPFQR as an existing HB 172 stakeholder
IPFQR; it is unclear what the benefits or data source for seclusion and restraint data engagement
barriers are to other facilities participating as reporting. Explore why only certain facilities report Medication,
well. into the program, identify and address barriers to Seclusion &
standardization of use across all inpatient facilities Restraint
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Definition of seclusion and restraint varies In the long term, explore other avenues for Medication, HB 172 stakeholder
between facilities depending on their standardized, external reporting of seclusion and Seclusion & engagement
accrediting body. restraint across facility types. Restraint
The State of Alaska does not gather aggregate Track readmission rates to inpatient psychiatric HB 172 stakeholder
data to understand system trends or the needs hospitals, designated facilities, crisis stabilization Patient engagement
of patients. and residential centers across facility types. Outcomes
The State of Alaska does not gather aggregate Institute a suicide death notification and review Patient HB 172 stakeholder
data to understand system trends or the needs system to identify and track deaths following care. Outcomes engagement
of patients.
The State of Alaska does not gather aggregate Support existing discussions related to development Patient HB 172 stakeholder
data to understand system trends or the needs of data dashboards at the state level. Outcomes engagement
of patients.
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