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ORDER RA 17-02a ADOPTING CHANGES TO 
REGULATIONS OF THE DIVISION OF INSURANCE 

The attached 111 pages of regulations dealing with health care insurer utilization review and 
benefit determinations, grievance procedures, and external reviews; and changes relating to the 
registration and regulation of independent review organizations, including the establishment of a 
registration fee, are adopted and certified to be a correct copy of the regulation changes that the 

Division oflnsurance adopts under the authority of AS 21.06.090 and AS 21.07.005 and after 
compliance with the Administrative Procedure Act (AS 44.62), specifically including notice 
under AS 44.62.190 and 44.62.200 and opportunity for public comment under AS 44.62.210. 

This action is not expected to require an increased appropriation. 

In considering public comments, the Division of Insurance paid special attention to the cost to 

private persons of the regulatory action being taken. 

The regulations adopted under this order take effect on the 30111 day after they have been filed by 

the lieutenant governor as provided in AS 44.62.180. 

Date: February g+\ 2018 

Division of Insurance 
Department of Commerce, Community, and 
Economic Development 

FILING CERTIFICATION 

I, Byron Mallott, Lieutenant Governor for the State of Alaska, certify that on 

~~\~\\n,\ \~ . 2017, at tlQj .m., I filed the attached regulation according to the provisions 

~0-44.621 20 ~ \\~--------

Effective N\accb 1'5 ~I ~ 
I 

Lie~~ 



2018 COMMERCE, COMMUNITY, AND EC. DEV. 

Title 3. Commerce, Community, and Economic Development. 

Part 2. Division of Insurance. 

Chapter 28. Life, Health, Variable, and Related Insurance. 

Article 

1. Variable Contracts (3 AAC 28.010- 3 AAC 28.190) 

2. (Repealed) 

3. (Repealed) 

4. Consumer Credit Insurance (3 AAC 28.310- 3 AAC 28.405) 

5. Health Insurance Marketed as Medicare Supplements (3 AAC 28.410- 3 AAC 28.510) 

6. Group Health Insurance (3 AAC 28.520 - 3 AAC 28.525) 

7. Mortality Tables (3 AAC 28.600- 3 AAC 28.690) 

8. Uniform Claim Forms (3 AAC 28.700- 3 AAC 28.745) 

9. Life Insurance Policy Illustrations (3 AAC 28.800 - 3 AAC 28.849) 

10. Utilization Review and Benefit Determinations (3 AAC 28.900-3 AAC 28.918) 

11. Health Care Insurer Grievance Procedures (3 AAC 28.930- 3 AAC 28.938) 

12. External Review of Health Care Coverage Decisions (3 AAC 28.950- 3 AAC 28.982) 

13. General Provisions: Utilization Review and Benefit Determinations, Health Care 

Insurer Grievance Procedures, and External Review of Healtlt Care Coverage Decisions 

(3 AAC 28.989) 
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3 AAC 28 is amended by adding new sections to read: 

Article 10. Utilization Review and Benefit Determinations. 

Section 

900. Applicability 

902. Corporate oversight of utilization review program 

904. Contracting 

906. Scope and content of utilization review program 

908. Operational requirements 

910. Procedures for standard utilization review and benefit determinations 

912. Procedures for expedited utilization review and benefit determinations 

914. Emergency services 

916. Confidentiality requirements 

918. Disclosure requirements 

3 AAC 28.900. Applicability. 3 AAC 28.900- 3 AAC 28.918 apply to 

( 1) a health care insurer that 

(A) transacts health care insurance in this state; and 

(B) provides or performs utilization review services; 

(2) a designee of the health care insurer under (1) of this section, including a 

utilization review organization that performs utilization review functions on the health care 

insurer's behalf; and 
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(3) a health care insurer under (1) of this section or the health care insurer's 

designee utilization review organization that provides or performs a prospective review or 

retrospective review benefit determination. (Eff. ___:E_!~ '2ot </1 , Register~) 

Authority: AS 21.06.090 AS 21.07.005 

3 AAC 28.902. Corporate oversight of utilization review program. A health care 

insurer shall 

(1) monitor all utilization review activities carried out by, or on behalf of, the 

health care insurer; 

(2) ensure that the requirements of 3 AAC 28.900 - 3 AAC 28.918 are met; and 

(3) ensure that appropriate personnel have operational responsibility for the 

conduct of the health care insurer's utilization review program. (Eff. ~/ ~/ ".lo' g' 

Register Z.'2. S ) 

Authority: AS 21.06.090 AS 21.07.005 

3 AAC 28.904. Contracting. If a health care insurer contracts to have a utilization 

review organization or other entity perform the utilization review functions required under 

3 AAC 28.900- 3 AAC 28.918, the director will 

(1) hold the health care insurer responsible for monitoring the activities of the 

utilization review organization or entity with which the health care insurer contracts; and 
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(2) ensure that the requirements of 3 AAC 28.900- 3 AAC 28.918 are met. (Eff. 

____J_1 -12._J ;lo Ii , Register 2 2 5" ) 

Authority: AS 21.06.090 AS 21.07.005 

3 AAC 28.906. Scope and content of utilization review program. (a) A health care 

insurer that requires utilization review of a benefit request under a health care insurance policy 

shall develop and implement a written utilization review program that describes, at a minimum, 

the following utilization review activities: 

(1) filing of a benefit request; 

(2) notification to a covered person or the covered person's authorized 

representative of a utilization review and benefit determination; 

(3) review of an adverse determination under 3 AAC 28.930 - 3 AAC 28.938. 

(b) The written document required under (a) of this section must describe 

(1) procedures to evaluate the medical necessity, appropriateness, efficacy, or 

efficiency of health care services; 

(2) data sources and clinical review criteria used in making a determination; 

(3) procedures to ensure consistent application of clinical review criteria and 

compatible determinations; 

( 4) data collection processes and analytical methods used to assess utilization of 

health care services; 
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(5) provisions to ensure the confidentiality of clinical, proprietary, and protected 

health information; 

(6) the health care insurer's organizational mechanism, such as a utilization 

review committee or quality assurance or other committee, that periodically assesses the health 

care insurer's utilization review program and reports to the health care insurer's governing body; 

and 

(7) the position title for the health care insurer's staff member that is responsible 

for the day-to-day management of the utilization review program. (Eff. ~/_J£}2.o/g , 

Register~) 

Authority: AS 21.06.090 AS 21.07.005 

3 AAC 28.908. Operational requirements. (a) A utilization review program must use 

documented clinical review criteria that are 

(1) based on sound clinical evidence; and 

(2) evaluated periodically by a health care insurer's organizational mechanism 

specified under 3 AAC 28.906(b)(6) to ensure the program's effectiveness. 

(b) A health care insurer may develop its own clinical review criteria or obtain clinical 

review criteria from qualified vendors. A health care insurer shall make its clinical review 

criteria available upon request to government agencies authorized by the director or by law to 

receive the information. 

5 



Register~' Bp r ~ / 2018 COMMERCE, COMMUNITY, AND EC. DEV. 

(c) Qualified health care professionals shall administer the utilization review program 

and oversee utilization review decisions. A clinical peer shall evaluate the clinical 

appropriateness of adverse determinations. 

( d) A health care insurer shall issue a utilization review and benefit determination in a 

timely manner under 3 AAC 28.910 and 3 AAC 28.912. 

(e) A covered person shall be considered to have exhausted the provisions of 3 AAC 

28.900 - 3 AAC 28.918 if a health care insurer fails to adhere to the requirements under 3 AAC 

28.910 or 3 AAC 28.912 and may 

(1) file a request for external review under 3 AAC 28.950- 3 AAC 28.982; and 

(2) pursue an available remedy under state or federal law on the basis that the 

health care insurer failed to provide a reasonable internal claims and appeals process that would 

yield a decision on the merits of the claim. 

(f) Notwithstanding (e) of this section, a covered person may not be considered to have 

exhausted the provisions of 3 AAC 28.900 - 3 AAC 28.918 if the failure of a health care insurer 

to adhere to the requirements of 3 AAC 28.910 or 3 AAC 28.912 is a de minimis violation that 

(1) does not cause, and is not likely to cause, prejudice or harm to the covered 

person; 

(2) the health care insurer demonstrates was for good cause or due to matters 

beyond the health care insurer's control; 
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(3) occurred in the context of an ongoing, good-faith exchange of information 

between the health care insurer and the covered person or the covered person's authorized 

representative; and 

(4) is not a part of a pattern or practice of violations by the health care insurer. 

(g) A covered person or the covered person's authorized representative may request a 

written explanation of a de minimis violation from a health care insurer. Not later than 10 days 

after receiving a request, the health care insurer shall 

(1) provide a written explanation of the alleged violation; and 

(2) the specific reasons for asserting that the violation is de minimis. 

(h) A covered person or the covered person's authorized representative may resubmit and 

pursue a review of a benefit request or claim under 3 AAC 28.900- 3 AAC 28.918 or file a 

grievance under 3 AAC 28.930 - 3 AAC 28.938 if an independent reviewer or a superior court 

rejects the benefit request or claim for immediate review on the basis that the violation is a 

de minimis violation under (f) of this section. The time period for re-filing the benefit request or 

claim under this subsection begins to run when the covered person or the covered person's 

authorized representative receives notice of the opportunity to resubmit. 

(i) Not later than 10 days after receiving notice from an independent reviewer or a 

superior court of its rejection of a benefit request or claim for immediate review, a health care 

insurer shall provide to the covered person or the covered person's authorized representative 

notice of the opportunity to resubmit and, as applicable, pursue a review of the benefit request or 

claim under 3 AAC 28.900- 3 AAC 28.918. 
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U) A health care insurer shall 

( 1) have procedures in place to ensure that the 

(A) health care professionals administering the health care insurer's 

utilization review program are applying the clinical review criteria consistently in review 

determinations; and 

(B) appropriate or required individual or individuals are designated to 

conduct utilization reviews; 

(2) routinely assess the effectiveness and efficiency of its utilization review 

program; 

(3) have data systems sufficient to 

(A) support utilization review program activities; and 

(B) generate management reports to enable the health care insurer to 

monitor and manage health care services effectively; 

(4) maintain adequate oversight over utilization review activity delegated to a 

utilization review company, which must include 

(A) a written description of the utilization review company's activities and 

responsibilities, including the company's reporting requirements; 

(B) evidence of the health care insurer's formal approval of the utilization 

review company's program; and 

(C) a process by which the health care insurer shall evaluate the 

utilization review company's performance; 
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(5) coordinate the utilization review program with other medical management 

activity conducted by the health care insurer, such as quality assurance, credentialing, 

contracting with health care professionals, data reporting, grievance procedures, processes for 

assessing member satisfaction, and risk management; 

(6) provide covered persons and participating providers with access to the health 

care insurer's utilization review staff through a toll-free telephone number or other free calling 

option, and by electronic means; and 

(7) when conducting a utilization review, 

(A) collect only the information necessary, including pertinent clinical 

information, to make the utilization review or benefit determination; and 

(B) ensure the independence and impartiality of each individual involved 

in making the utilization review or benefit determination. 

(k) A health care insurer may not base one or more of the following decisions related to 

an individual involved in making a utilization review or benefit determination on the likelihood 

that the individual will support the denial of benefits: 

(1) hiring; 

(2) compensation; 

(3) termination; 

( 4) promotion; or 

(5) other similar matter. (Eff. _3__! _j5__/ ~V> I? , Regi ·ter '2..2.5 ) 

Authority: AS 21.06.090 AS 21.07.005 
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3 AAC 28.910. Procedures for standard utilization review and benefit 

determinations. (a) A health care insurer shall establish and maintain written procedures for 

(1) receiving a benefit request from a covered person or the covered person's 

authorized representative; 

(2) making a standard utilization review and benefit determination; and 

(3) notifying a covered person or the covered person's authorized representative 

of the health care insurer's determination not later than the specified time frames required under 

this section. 

(b) For a prospective review determination, a health care insurer shall make the 

determination and notify the covered person or the covered person's authorized representative of 

the determination, whether the health care insurer certifies the provision of the benefit or not, 

within a reasonable period of time appropriate to the covered person's medical condition, but not 

later than five working days after the date the health care insurer receives the request. If the 

determination is an adverse determination, the health care insurer shall make the notification of 

the adverse determination under (n) - (t) of this section. 

( c) The time period for making a determination and notifying the covered person or the 

covered person's authorized representative under (b) of this section may be extended one time by 

a health care insurer for not later than five working days, if the health care insurer 

( 1) determines that an extension is necessary due to matters beyond the health 

care insurer's control; and 
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(2) notifies the covered person or the covered person's authorized representative, 

before the expiration of the initial five-working-day time period, of 

(A) the circumstances requiring the extension of time; and 

(B) the date by which the health care insurer expects to make a 

determination. 

( d) If the extension under ( c) of this section is due to the failure of the covered person or 

the covered person's authorized representative to submit the information necessary to reach a 

determination on the request, the notice of extension must 

(1) specifically describe the required information necessary to complete the 

request; and 

(2) give the covered person or the covered person's authorized representative not 

less than 45 days from the date of receipt of the notice of extension to provide the specified 

information. 

(e) As soon as possible, but not later than five working days after receiving from a 

covered person or a covered person's authorized representative a prospective review request that 

fails to meet the health care insurer's filing procedures, a health care insurer shall notify the 

covered person or the covered person's authorized representative 

(1) of the failure to meet the health care insurer's filing procedures; and 

(2) of the proper procedures for filing a request. 

(f) A health care insurer may provide the notice under (e) of this section orally or, if 

requested by the covered person or the covered person's authorized representative, in writing. 

11 
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(g) The provisions of (e) and (f) of this section apply only if the failure is a 

communication 

(1) by a covered person or a covered person's authorized representative that is 

received by a person or organizational unit of a health care insurer responsible for handling 

benefit matters; and 

(2) that refers to a specific 

(A) covered person; 

(B) medical condition or symptom; and 

(C) health care service, treatment, or provider for which certification is 

being requested. 

(h) For a concurrent review determination, if a health care insurer has certified an 

ongoing course of treatment to be provided over a period of time or number of treatments, 

( 1) a benefit reduction or termination by the health care insurer during the course 

of treatment before the end of the period or number of treatments, other than by health care 

insurance policy amendment or termination of the health care insurance policy, constitutes an 

adverse determination; 

(2) the health care insurer shall notify the covered person or the covered person's 

authorized representative under (n) - (t) of this section sufficiently in advance of the benefit 

reduction or termination to allow the covered person or the covered person's authorized 

representative to 

12 
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(A) file a grievance to request a review of the adverse determination 

under 3 AAC 28.930 - 3 AAC 28.938; and 

(B) obtain a determination with respect to that review of the adverse 

determination before the benefit is reduced or terminated; and 

(3) the health care insurer shall continue without liability to the covered person, 

with respect to the internal review request made under 3 AAC 28.930- 3 AAC 28.938, the 

health care service or treatment that is the subject of the adverse determination. 

(i) For a retrospective review determination, a health care insurer shall make the 

determination within a reasonable period of time, but not later than 30 days after receiving the 

benefit request. If the determination is an adverse determination, a health care insurer shall 

provide the notice of the adverse determination to the covered person or the covered person's 

authorized representative under (n) - (t) of this section. 

U) The time period for making a determination and notifying the covered person or the 

covered person's authorized representative under (i) of this section may be extended one time by 

a health care insurer for not later than 15 days if the health care insurer 

( 1) documents that an extension is necessary due to matters beyond the health 

care insurer's control; and 

(2) notifies the covered person or the covered person's authorized representative, 

before the expiration of the initial 30-day time period, of 

(A) the circumstances requiring the extension of time; and 

13 
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(B) the date by which the health care insurer expects to make a 

determination. 

(k) If the extension under U) of this section is due to the failure of the covered person or 

the covered person's authorized representative to submit the information necessary to reach a 

determination on the request, the notice of extension must 

(1) specifically describe the required information necessary to complete the 

request; and 

(2) give the covered person or the covered person's authorized representative not 

less than 45 days from the date of receipt of the notice of extension to provide the specified 

information. 

(l) The time period within which a determination is required to be made under (b) or (i) 

of this section begins on the date the request is filed with a health care insurer under the health 

care insurer's procedures established under 3 AAC 28.906 for filing a request, without regard to 

whether all of the information necessary to make the determination accompanies the filing. If the 

time period for making the determination under (b) or (i) of this section is extended under (c) or 

(j) of this section, a health care insurer may not include, in the time period for making the 

determination, the date on which the health care insurer sends notification of the extension to the 

covered person or the covered person's authorized representative until the earlier of the date on 

which the 

(1) covered person or the covered person's authorized representative responds to 

the request for additional information; or 

14 
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(2) specified information was to have been submitted. 

(m) If the covered person or the covered person's authorized representative fails to 

submit the information before the end of the period of the extension under (d) or (k) of this 

section, a health care insurer may deny the certification of the requested benefit. 

(n) A notification of an adverse determination under this section must be set out in a 

manner calculated to be understood by a person who has an average knowledge of health and 

medicine and must include 

(1) information sufficient to identify the benefit request or claim involved, 

including, if applicable, the date of service, the health care provider, and, if applicable, the claim 

amount; 

(2) a statement describing 

(A) the diagnosis code and the code's corresponding meaning; and 

(B) the treatment code and the code's corresponding meaning; 

(3) the specific reason or reasons for the adverse determination, including 

(A) the denial code and code's corresponding meaning; and 

(B) a description of the health care insurer's standard, if any, used in 

denying the benefit request or claim; 

(4) reference to the specific plan provisions on which the determination is based; 

(5) a description of additional material or information necessary for the covered 

person or the covered person's authorized representative to complete the benefit request, 

including an explanation of why the material or information is necessary to complete the request; 
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(6) a description of the health care insurer's grievance procedures established 

under 3 AAC 28.930 - 3 AAC 28.938, including time limits, if any, applicable to those 

procedures; 

(7) if the health care insurer relied upon an internal rule, guideline, protocol, or 

other similar criterion to make the adverse determination, 

(A) the specific rule, guideline, protocol, or other similar criterion; or 

(B) a statement that a specific rule, guideline, protocol, or other similar 

criterion was relied upon to make the adverse determination and that a copy of the rule, 

guideline, protocol, or other similar criterion will be provided free of charge to the 

covered person or the covered person's authorized representative upon request; 

(8) if the adverse determination is based on a medical necessity or experimental 

or investigational treatment, or similar exclusion or limit, 

(A) an explanation of the scientific or clinical judgment for making the 

determination, applying the terms of the health care insurance policy to the covered 

person's medical circumstances; or 

(B) a statement that an explanation will be provided free of charge to the 

covered person or the covered person's authorized representative upon request; 

(9) if applicable, instructions for requesting 

(A) a copy of the rule, guideline, protocol, or other similar criterion relied 

upon in making the adverse determination under (7) of this subsection; or 
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(B) the written statement of the scientific or clinical rationale for the 

determination under (8) of this subsection; and 

( 10) a statement explaining the availability of, and the right of, the covered 

person or the covered person's authorized representative to 

(A) contact the division for assistance; the statement must include the 

division's current mailing address, electronic mail address, and telephone number; or 

(B) upon completion of a health care insurer's grievance procedure 

process under 3 AAC 28.930 - 3 AAC 28.938, file a civil suit in superior court. 

(o) A health care insurer shall provide the notice required under (n) of this section in a 

culturally and linguistically appropriate manner under whichever of the following federal 

regulations is applicable to the health care insurer's notice: 

(1) 29 C.F.R. 2590.715-2719(e); 

(2) 45 C.F.R. 147.136(e). 

(p) To meet the requirements of ( o) of this section, a health care insurer shall 

( 1) provide oral language services, such as a telephone assistance hotline, that 

include, in the applicable non-English language, 

(A) answering questions; and 

(B) providing assistance with filing 

(i) benefit requests; 

(ii) claims; and 

(iii) appeals; 
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(2) provide, upon request, a notice in the applicable non-English language; and 

(3) include in the English version of all notices, a statement prominently 

displayed in the applicable non-English language clearly indicating how to access the language 

services provided by the health care insurer. 

(q) For purposes of (p) of this section, with respect to a borough equivalent to which a 

notice is sent, a non-English language is an applicable non-English language if 10 percent or 

more of the population residing in the borough equivalent is literate only in the same non­

English language, as determined in CLAS County Data, Edition Date: January 2016, issued by 

the United States Department of Health and Human Services, Centers for Medicare and 

Medicaid Services, on January 27, 2016, and adopted by reference. 

(r) A health care insurer offering group or individual health insurance coverage may not 

rescind coverage under the health care insurance policy, certificate of coverage, or contract of 

insurance, with respect to an individual, including a group to which the individual belongs or 

family coverage in which the individual is included, once the individual is covered under the 

plan or coverage, unless 

(1) the individual or person seeking coverage on behalf of the individual 

(A) performs an act, practice, or omission that constitutes fraud; or 

(B) makes an intentional misrepresentation of material fact, as prohibited 

by the terms of the plan or coverage; and 

(2) the health care insurer provides not less than 30 days' advance written notice 

to each participant, including a primary subscriber in the individual market, who would be 
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affected before coverage may be rescinded. 

(s) If the adverse decision is a rescission, a health care insurer shall provide in the 

advance notice of the rescission determination required under (r) of this section, in addition to 

the applicable disclosures required under (n) of this section, 

( 1) a clear identification of the 

(A) alleged fraudulent act, practice, or omission; or 

(B) intentional misrepresentation of material fact; 

(2) an explanation as to why the act, practice, or omission was fraudulent or was 

an intentional misrepresentation of a material fact; 

(3) notice that the covered person or the covered person's authorized 

representative, before the date when the advance notice of the proposed rescission ends, may 

immediately file a grievance under 3 AAC 28.930- 3 AAC 28.938 to request a review of the 

adverse determination to rescind coverage; 

( 4) a description of the health care insurer's grievance procedures established 

under 3 AAC 28.930 - 3 AAC 28.938, including time limits, if any, applicable to those 

procedures; and 

(5) the date when the advance notice ends and the date back to which the 

coverage will be retroactively rescinded. 

(t) A health care insurer may provide a notice required under this section in writing, by 

electronic mail, or orally. If the notice of the adverse determination is provided orally, the health 

19 



Register ...21...5.._, Ape·, ) 2018 COMMERCE, COMMUNITY, AND EC. DEV. 

care insurer shall provide written or electronic mail notice of the adverse decision not later than 

thJee day following the oral notification. (Eff. _ 3_ /_j£/ 2o 18' Regi ter ZZ5 ) 

Authority: AS 21.06.090 AS 21.07.005 

Editor's note: CLAS County Data, Edition Date: January 2016, issued by the United 

States Department of Health and Human Services, Centers for Medicare and Medicaid Services, 

on January 27, 2016, may be obtained from the Centers for Medicare and Medicaid Services 

website at https://www .cms.gov/CCIIO/Resources/Fact-Sheets-and-F AQs/Downloads/CLAS­

County-Data_Jan-2016-update-FINAL. pdf, the Alaska Division of Insurance website at 

https://www.commerce.alaska.gov/web/ins/, or by writing to the Alaska Division of Insurance, 

P.O. Box 110805, Juneau, AK 99801-0805, or by contracting the division at 

insurance@alaska.gov. 

3 AAC 28.912. Procedures for expedited utilization review and benefit 

determinations. (a) A health care insurer shall establish and maintain written procedures for 

(1) receiving a benefit request from a covered person or the covered person's 

authorized representative; 

(2) making an expedited utilization review and benefit determination with respect 

to 

(A) an urgent care request; and 

(B) a concurrent review urgent care request; and 
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(3) notifying a covered person or the covered person's authorized representative 

of the health care insurer's determination not later than the specified time frames under this 

section. 

(b) The written procedures under (a) of this section must provide that, if a covered 

person or the covered person's authorized representative fails to follow the health care insurer's 

procedures for filing an urgent care request, the health care insurer shall notify the covered 

person or the covered person's authorized representative of the failure and the proper procedures 

to follow for filing the request. A health care insurer shall provide the notice in this subsection to 

the covered person or the covered person's authorized representative as soon as possible, but not 

later than 24 hours after receipt of the request. A health care insurer may provide the notice 

orally, unless the covered person or the covered person's authorized representative requests the 

notice to be in writing. 

( c) The provisions of (b) of this section apply only if the failure is a communication 

(1) by a covered person or a covered person's authorized representative that is 

received by a person or organizational unit of the health care insurer responsible for handling 

benefit matters; and 

(2) that refers to a specific 

(A) covered person; 

(B) medical condition or symptom; and 

(C) health care service, treatment, or provider for which approval is 

· requested. 
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( d) Except under ( e) of this section, for an urgent care request, a health care insurer shall 

notify the covered person or the covered person's authorized representative of the health care 

insurer's determination with respect to the request, whether the determination is an adverse 

determination or not, as soon as possible taking into account the medical condition of the 

covered person, but not later than 24 hours after the receipt of the request by the health care 

insurer. If a health care insurer's determination is an adverse determination, the health care 

insurer shall provide notice of the adverse determination under(/) of this section. 

( e) For an urgent care request, if a covered person or the covered person's authorized 

representative fails to provide sufficient information for a health care insurer to make a 

determination, the health care insurer shall notify the covered person or the covered person's 

authorized representative, orally or, if requested by the covered person or the covered person's 

authorized representative, in writing, of the failure and state what specific information is needed. 

The health care insurer shall provide the notice as soon as possible, but not later than 24 hours 

after receipt of the request. 

(f) A health care insurer shall provide a covered person or the covered person's 

authorized representative a reasonable period of time to submit the specified information, taking 

into account the circumstances, but not less than 48 hours after notifying the covered person or 

the covered person's authorized representative of the failure to submit sufficient information 

under ( e) of this section. 
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(g) A health care insurer shall notify a covered person or the covered person's authorized 

representative of the health care insurer's determination with respect to the urgent care request as 

soon as possible, but not later than 48 hours after the earlier of 

( 1) the health care insurer's receipt of the requested specified information; or 

(2) the end of the period provided for the covered person or the covered person's 

authorized representative to submit the requested specified information. 

(h) If a covered person or the covered person's authorized representative fails to submit 

the information before the end of the period of the extension, as specified in (f) of this section, a 

health care insurer may deny the certification of the requested benefit. 

(i) If a health care insurer's determination of an urgent care request is an adverse 

determination, a health care insurer shall provide notice of the adverse determination under (l) of 

this section. 

U) For a concurrent review urgent care request involving a request by a covered person 

or the covered person's authorized representative to extend the course of treatment beyond the 

initial period of time or the number of treatments, if the request is made 24 hours before the 

expiration of the prescribed period of time or number of treatments, a health care insurer shall 

make a determination, whether the determination is an adverse determination or not, as soon as 

possible, taking into account the covered person's medical condition, but not later than 24 hours 

after the health care insurer's receipt of the request. If the health care insurer's determination is an 

adverse determination, the health care insurer shall provide notice of the adverse determination 

under ( l) of this section. 
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(k) The time period within which a determination is required to be made under this 

section begins on the date the request is filed with a health care insurer under the health care 

insurer's procedures established under 3 AAC 28.906 for filing a request, without regard to 

whether all of the information necessary to make the determination accompanies the filing. 

(l) The requirements under 3 AAC 28.910(n) - (t) for a standard utilization review and 

benefit determination apply to an expedited review and benefit determination. An expedited 

review and benefit determination notification of an adverse determination must include a 

description of a health care insurer's expedited review procedures established under 3 AAC 

28.938. (Eff. _ ] _ _1_J£__1..2l> I~ , Regi ter 225 ) 

Authority: AS 21.06.090 AS 21.07.005 

3 AAC 28.914. Emergency services. (a) A health care insurer shall follow the 

provisions of this section when conducting a utilization review or making a benefit determination 

for emergency services. 

(b) A health care insurer shall cover emergency services to screen and stabilize a covered 

person 

(1) without the need for prior authorization of emergency services if a prudent 

person would reasonably believe that an emergency medical condition exists even if the 

emergency services are provided on an out-of-network basis; 

(2) without regard to whether the health care provider furnishing the services is a 

participating provider with respect to the services; 
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(3) if the emergency services are provided out-of-network, without imposing an 

administrative requirement or limitation on coverage that is more restrictive than the 

requirements or limitations that apply to emergency services received from network providers; 

(4) if the emergency services are provided out-of-network, by complying with the 

cost-sharing requirements of (d) - (h) of this section; and 

or 

(5) without regard to another term or condition of coverage, other than 

(A) the exclusion of, or coordination of, benefits; 

(B) an affiliation or waiting period permitted under 42 U.S.C. 300gg-19a; 

(C) applicable cost-sharing, under (c) - (h) of this section. 

(c) For in-network emergency services, coverage of emergency services is subject to 

applicable copayments, coinsurance, and deductibles. 

(d) Except under (e) of this section, for out-of-network emergency services, a cost­

sharing requirement expressed as a copayment amount or coinsurance rate imposed with respect 

to a covered person may not exceed the cost-sharing requirement imposed with respect to a 

covered person if the services were provided in-network. 

(e) A covered person may be required to pay, in addition to the in-network cost-sharing, 

the excess of the amount the out-of-network provider charges over the amount a health care 

insurer is required to pay under ( d) of this section. 

(f) A health care insurer complies with the requirements of (d) and (e) of this section by 

paying for emergency services provided by an· out-of-network provider in an amount not less 
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than the greatest of the following, taking into account the exceptions under (g) and (h) of this 

section: 

(1) the amount negotiated with in-network providers for emergency services, 

excluding an in-network copayment or coinsurance imposed with respect to the covered person; 

(2) the amount of the emergency service calculated using the same method the 

plan uses to determine payments for out-of-network services, but using the in-network cost-

sharing provisions instead of the out-of-network cost-sharing provisions; or 

(3) the amount that would be paid under Medicare for the emergency services, 

excluding an in-network copayment or coinsurance requirements. 

(g) For capitated or other health care insurance policies that do not have a negotiated 

charge for each service for in-network providers, (f)(l) of this section does not apply. 

(h) If a health plan has more than one negotiated amount for in-network providers for a 

particular emergency service, the amount in (f)(l) of this section is the median of those 

negotiated amounts. 

(i) A health care insurer may impose only in-network cost-sharing amounts on out-of-

network emergency services. 

U) If prior authorization is required for a post-evaluation or post-stabilization services 

review, a health care insurer shall provide access to a designated representative 24 hours a day, 

seven days a week, to fa ilitate the revjew. (Eff. ~!__!_2___1.lOlP" , Register 225 ) 

Authority: AS 21.06.090 AS 21.07.005 
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3 AAC 28.916. Confidentiality requirements. A health care insurer shall annually 

certify in writing to the director that the utilization review program of the health care insurer or 

the health care insurer's designee complies with all applicable state and federal laws that 

establish confidentj, lity and reporting requirement . (Eff. __:J_1__J§__1 ~18 , Register 225 ) 

Authority: AS 21.06.090 AS 21.07.005 

3 AAC 28.918. Disclosure requirements. (a) A health care insurer shall set out in, or 

attach to, a policy, certificate of coverage, membership booklet, or other evidence of coverage 

provided to a covered person by a health care insurer a clear and comprehensive description of 

the health care insurer's utilization review procedures. The description must include 

(1) the procedures for obtaining review of an adverse determination; and 

(2) a statement of rights and responsibilities of a covered person with respect to 

those procedures. 

(b) A health care insurer shall include a summary of the health care insurer's utilization 

review and benefit determination procedures in the materials intended for a prospective covered 

person. 

(c) A health care insurer's membership card must include a toll-free telephone number a 

covered person or the covered person's authorized representative may call for a utilization review 

and benefit decision. (Eff. _3_1 __!2_1 ~I~ , Register 22. 5 ) 

Authority: AS 21.06.090 AS 21.07.005 
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Article 11. Health Care Insurer Grievance Procedures. 

Section 

930. Applicability 

932. Grievance reporting; recordkeeping requirements 

934. Grievance review procedures 

936. Reviews of grievances involving an adverse determination 

938. Expedited reviews of grievances involving an adverse determination 

3 AAC 28.930. Applicability. Except as otherwise provided, 3 AAC 28.930- 3 AAC 

28.938 apply to a health care insurer transacting health care insurance in this state. (Eff. 

_ 3_; __lL! ~ t ~ , Register '2. 2> ) 

Authority: AS 21.06.090 AS 21.07.005 

3 AAC 28.932. Grievance reporting; recordkeeping requirements. (a) A health care 

insurer shall maintain a written calendar year register, in a manner that is reasonably clear and 

accessible to the director, to document 

(1) each grievance received; 

(2) a general description of the reason for the grievance; 

(3) the date the grievance was received; 

( 4) the date of each review; 

(5) resolution of the grievance; 
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and 

(6) the date of resolution; 

(7) the name of the covered person for whom the grievance was filed; 

(8) the health care insurer's review of each grievance; 

(9) notices and claims associated with each grievance; 

(10) each request for a review of a grievance involving an adverse determination; 

( 11) evidence sufficient to document compliance with this section. 

(b) A health care insurer shall make the records maintained under (a) of this section 

available to the following upon request: 

(1) the covered person or the covered person's authorized representative; 

(2) the director; 

(3) an applicable federal oversight agency. 

( c) Except under ( d) of this section, a health care insurer shall retain a calendar year 

register for the longer of the following periods: 

( 1) three years; or 

(2) until the director has adopted a final report of an examination that contains a 

review of the register for that calendar year. 

(d) Notwithstanding (c) of this section, a health care insurer shall retain for six years 

calendar year register records of a claim filed, and notice provided, under 3 AAC 28.936( o) and 

3 AAC 28.938(h). 
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(e) A health care insurer shall submit to the director a calendar year annual report in a 

format approved by the director. The report must include for each type of health care insurance 

policy offered by the health care insurer 

( 1) a certificate of compliance stating the health care insurer has established and 

maintains, for each health care insurance policy, grievance procedures that fully comply with 

3 AAC 28.930 - 3 AAC 28.938; 

(2) the number of covered lives; 

(3) the total number of grievances; 

(4) the number of grievances resolved and their resolution; 

(5) the number of grievances appealed to the director of which the health care 

. . 
msurer is aware; 

(6) the number of grievances referred to alternative dispute resolution procedures 

or resulting in litigation; and 

(7) a synopsis of actions being taken by the health care insurer to correct 

problems identified by the health care insurer or the division during a grievance. (Eff. 

___]__j_J!2._1 ;;J6t8 , Regi ter :22S ) 

Authority: AS 21.06.090 AS 21.07.005 

3 AAC 28.934. Grievance review procedures. (a) Except as specified under 3 AAC 

28.938, a health care insurer shall use written procedures for receiving and resolving a grievance 

under 3 AAC 28.930 - 3 AAC 28.938. 

30 



Register ...2.25., Aq r -, \ 2018 COMMERCE, COMMUNITY, AND EC. DEV. 

(b) A covered person will be considered to have exhausted the provisions of 3 AAC 

28.930- 3 AAC 28.938 if a health care insurer fails to adhere to the requirements of 3 AAC 

28.936 or 3 AAC 28.938 and may 

(1) file a request for external review under 3 AAC 28.950 - 3 AAC 28.982; and 

(2) pursue an available remedy under state or federal law on the basis that the 

health care insurer failed to provide a reasonable internal claims and appeals process that would 

yield a decision on the merits of the claim. 

( c) Notwithstanding (b) of this section, a covered person is considered not to have 

exhausted the provisions of 3 AAC 28.930- 3 AAC 28.938 if the failure of a health care insurer 

to adhere to the requirements of 3 AAC 28.936 or 3 AAC 28.938 is 

( 1) a de minimis violation that 

(A) does not cause, and is not likely to cause, prejudice or harm to the 

covered person; 

(B) the health care insurer demonstrates was for good cause or due to 

matters beyond the health care insurer's control; 

(C) occurred in the context of an ongoing, good-faith exchange of 

information between the health care insurer and the covered person or the covered 

person's authorized representative; and 

(D) is not a part of a pattern or practice of violations by the health care 

insurer. 
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(d) A covered person or the covered person's authorized representative may request a 

written explanation of the de minimis violation from a health care insurer. Not later than 10 days 

after receiving the request, the health care insurer shall 

(1) provide a written explanation of the alleged violation; and 

(2) the specific reasons for asserting that the violation is de minimis. 

(e) A covered person or the covered person's authorized representative may resubmit and 

pursue a review of a grievance under 3 AAC 28.930- 3 AAC 28.938 if an independent reviewer 

or superior court rejects the grievance involving an adverse determination for immediate review 

on the basis that the violation is a de minimis violation under ( c) of this section. 

(f) Not later than 10 days after receiving notice from an independent reviewer or a court 

of a rejection of a grievance due to a de minimis violation, a health care insurer shall provide to a 

covered person or the covered person's authorized representative notice of the opportunity to 

resubmit and, as appropriate, pursue a review of the grievance under 3 AAC 28.930 - 3 AAC 

28.938. The time period for resubmitting a grievance under this subsection and (e) of this section 

begins to run when the covered person or the covered person's authorized representative receives 

notice of the opportunity to resubmit. 

(g) A health care insurer shall file with the director 

( 1) a copy of the grievance procedures required under this section, including all 

forms used to process requests under 3 AAC 28.936; and 

(2) subsequent material modifications to previously filed documents. 
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(h) The director may disapprove a filing received under (g) of this section that fails to 

comply with the provisions of 3 AAC 28.930 - 3 AAC 28.938. 

(i) A health care insurer shall set out in, or attach to, a policy, certificate of coverage, 

membership booklet, outline of coverage, or other evidence of coverage provided to a covered 

person, a description of the grievance procedures required under 3 AAC 28.930 - 3 AAC 28.938. 

The description and other grievance procedure documents of the health care insurer must include 

a statement of a covered person's or the covered person's authorized representative's right to 

contact the director for assistance at any time. The statement must include the division's current 

mailing address, electronic mail address, and telephone number. (Eff. ----3_! _J2.__/ :i.o !'ii , 

Register 22.S ) 

Authority: AS 21.06.090 AS 21.07.005 

3 AAC 28.936. Reviews of grievances involving an adverse determination. (a) A 

covered person or the covered person's authorized representative may file a grievance with a 

health care insurer requesting a review of an adverse determination. The covered person or the 

covered person's authorized representative shall file the request not later than 180 days after the 

covered person or the covered person's authorized representative received notice of the adverse 

determination under 3 AAC 28.900- 3 AAC 28.918. The health care insurer shall extend the 

180-day time period for filing a request if the 

(1) covered person or the covered person's authorized representative files a 

request with the health care insurer seeking an extension; and 
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(2) the written request for the extension sets out one or more justifications for the 

extension that a prudent person would consider to be a fair and reasonable basis for allowing the 

extension; the covered person or the covered person's authorized representative does not need to 

file the request for an extension under this subsection within the 180-day filing period. 

(b) Upon receipt of the grievance filed under (a) of this section, a health care insurer 

shall provide to the covered person or the covered person's authorized representative the name, 

address, and telephone number of the person or organizational unit designated by the health care 

insurer to coordinate the review on behalf of the health care insurer. 

( c) For a review conducted under this section, a health care insurer shall ensure the 

independence and impartiality of each individual involved in making the review decision. 

( d) A health care insurer may not base one or more of the following decisions related to 

an individual involved in making a review decision on the likelihood that the individual will 

support the denial of benefits: 

(1) hiring; 

(2) compensation; 

(3) termination; 

( 4) promotion; or 

(5) other similar matter. 

(e) In an adverse determination involving utilization review, a health care insurer shall 

designate an appropriate clinical peer or peers, of the same or similar specialty as would typically 
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manage the case being reviewed, to review the adverse determination. A health care insurer may 

not designate a person involved in the initial adverse determination to be a clinical peer. 

(:f) If more than one clinical peer is designated under (e) of this section, a health care 

insurer shall ensure that a majority of those designated are health care professionals who have 

appropriate expertise. 

(g) In conducting a review under this section, a reviewer shall consider all comments, 

documents, records, and other information regarding the request for services submitted by a 

covered person or the covered person's authorized representative, without regard to whether the 

information was submitted or considered in making the initial adverse determination. 

(h) A covered person or the covered person's authorized representative 

(1) does not have the right to attend the review; 

(2) may submit written comments, documents, records, and other materials 

relating to the request for benefits for consideration during the review; and 

(3) may receive from a health care insurer, upon request and free of charge, 

reasonable access to, and copies of, all documents, records, and other information relevant to the 

covered person's request for benefits; in this paragraph, "relevant" means a document, record, or 

other information that 

(A) was relied upon in making the benefit determination; 

(B) was submitted, considered, or generated in the course of making the 

adverse determination, without regard to whether the document, record, or other 

information was relied upon in making the benefit determination; 
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(C) demonstrates that, in making the benefit determination, the health 

care insurer or its designated representatives consistently applied required administrative 

procedures and safeguards with respect to the covered person as other similarly situated 

covered persons; or 

(D) constitutes a statement of policy or guidance with respect to the 

health care insurance policy concerning the denied health care service or treatment for the 

covered person's diagnosis, without regard to whether the advice or statement was relied 

upon in making the benefit determination. 

(i) Not later than three working days after receiving a grievance, a health care insurer 

shall provide a covered person or the covered person's authorized representative with notice of 

the provisions of this section. 

(j) The time period within which a decision is required to be made and notice provided 

under (k) and (l) of this section begins on the date the grievance is filed with a health care insurer 

under the health care insurer's procedures established under 3 AAC 28.934 for filing a request, 

without regard to whether all of the information necessary to make the determination 

accompanies the filing. A health care insurer shall notify and issue a decision in writing or by 

electronic mail to the covered person or the covered person's authorized representative not later 

than the time frames required under (k) or (l) of this section. 

(k) With respect to a grievance of an adverse determination involving a prospective 

review request, a health care insurer shall notify, and issue a decision to, the covered person or 

the covered person's authorized representative within a reasonable period of time that is 
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appropriate given the covered person's medical condition, but not later than 30 days after the date 

the health care insurer received the grievance under (a) of this section. 

(l) With respect to a grievance requesting a review of an adverse determination involving 

a retrospective review request, a health care insurer shall notify, and issue a decision to, the 

covered person or the covered person's authorized representative within a reasonable period of 

time but not later than 30 days after the date the health care insurer received the grievance under 

(a) of this section. 

(m) Before issuing a decision under (k) or (l) of this section, a health care insurer shall 

provide free of charge to the covered person or the covered person's authorized representative 

new or additional evidence relied upon in connection with the grievance, sufficiently in advance 

of the date the decision is required to be provided, to permit a covered person or the covered 

person's authorized representative a reasonable opportunity to respond before that date. 

(n) Before issuing or providing notice of a final adverse determination under (k) or (l) of 

this section that is based on a new or additional rationale, a health care insurer shall provide the 

new or additional rationale to the covered person or the covered person's authorized 

representative free of charge and as soon as possible, sufficiently in advance of the date when the 

notice of final adverse determination is to be provided, to permit a covered person or the covered 

person's authorized representative a reasonable opportunity to respond before that date. 

( o) Notice of a decision issued under (k) or ( l) of this section must be set out in a manner 

calculated to be understood by a person who has an average knowledge of health and medicine 

and must include 
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(1) the name, title, and qualifying credentials of each person participating as a 

reviewer in the review process; 

(2) information sufficient to identify the claim involved with respect to the 

grievance, including the date of service, if applicable, the health care provider, and, if applicable, 

the claim amount; 

(3) a statement describing the 

(A) diagnosis code and the code's corresponding meaning; and 

(B) treatment code and the code's corresponding meaning; 

(4) a statement of the reviewers' understanding of the covered person's grievance; 

(5) the reviewers' decision, which must include 

(A) clear terms; 

(B) the contract basis or medical rationale in sufficient detail for a 

covered person or the covered person's authorized representative to respond further to the 

health care insurer's position; 

(6) a reference to the evidence or documentation used as the basis for the 

decision; 

(7) if the decision issued under (k) or (/) of this section upholds the adverse 

determination, the notice must include 

(A) the specific reason or reasons for the final adverse determination 

including 

(i) the denial code and the code's corresponding meaning; and 
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based: 

(ii) a description of the health care insurer's standard, if any, used 

in reaching the denial; 

(B) reference to the specific plan provisions on which the determination is 

(C) a statement that a covered person or the covered person's authorized 

representative is entitled to receive, upon request and free of charge, reasonable access to, 

and copies of, all documents, records, and other information relevant to the covered 

person's benefit request; in this subparagraph, "relevant" has the meaning given in (h)(3) 

of this section; 

(D) if a health care insurer relied upon an internal rule, guideline, 

protocol, or other similar criterion to make the final adverse determination, 

(i) the specific rule, guideline, protocol, or other similar criterion; 

or 

(ii) a statement that a copy of the rule, guideline, protocol, or other 

similar criterion was relied upon to make the final adverse determination and that 

a copy of the rule, guideline, protocol, or other similar criterion will be provided 

free of charge to the covered person or the covered person's authorized 

representative upon request; 

(E) if a final adverse determination is based on a medical necessity or 

experimental or investigational treatment, or similar exclusion or limit, 

39 



Register~' Apr; I 2018 COMMERCE, COMMUNITY, AND EC. DEV. 

(i) an explanation of the scientific or clinical judgment for making 

the determination, applying the terms of the health care insurance policy to the 

covered person's medical circumstances; or 

(ii) a statement that an explanation will be provided free of charge 

to the covered person or the covered person's authorized representative upon 

request; 

(F) if applicable, instructions for requesting 

(i) a copy of the rule, guideline, protocol, or other similar criterion 

relied upon in making the final adverse determination under (D) of this paragraph; 

and 

(ii) the written statement of the scientific or clinical rationale for 

the determination under (E) of this paragraph; 

(G) a statement describing the procedures for obtaining an independent 

external review of the adverse determination under 3 AAC 28.950- 3 AAC 28.982; 

(H) a statement indicating a covered person's right to bring a civil action 

in superior court; and 

(I) a statement of a covered person's or covered person's authorized 

representative's right to contact the director's office for assistance with respect to a claim, 

grievance, or appeal at any time; the statement must include the division's current mailing 

address, electronic mail address, and telephone number. 
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(p) A health care insurer shall provide the notice required under ( o) of this section in a 

culturally and linguistically appropriate manner under whichever of the following federal 

regulations is applicable to the health care insurer's notice: 

(1) 29 C.F.R. 2590.715-2719(e); 

(2) 45 C.F.R. 147.136(e). 

( q) To meet the requirements of (p) of this section, a health care insurer shall 

(1) provide oral language services, such as a telephone assistance hotline, that 

include, in the applicable non-English language, 

(A) answering questions; and 

(B) providing assistance with filing 

(i) benefit requests; 

(ii) claims; and 

(iii) appeals; 

(2) provide, upon request, a notice in the applicable non-English language; and 

(3) include in the English version of all notices, a statement prominently 

displayed in the applicable non-English language clearly indicating how to access the language 

ervice prov.ided by the heaJth care insurer. (Eff. ~/ __l§_j :Jo f? , Regi ter 2Z. 5 ) 

Authority: AS 21.06.090 AS 21.07.005 

3 AAC 28.938. Expedited reviews of grievances involving an adverse 
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determination. (a) A health care insurer shall establish written procedures for the expedited 

review of an urgent care request of a grievance involving an adverse determination. The 

procedures must allow a covered person or the covered person's authorized representative to 

request an expedited review under this section orally or in writing. 

(b) In addition to (a) of this section, a health care insurer shall provide expedited review 

of a grievance involving an adverse determination with respect to a concurrent review urgent 

care request involving 

(1) an admission; 

(2) availability of care; 

(3) a continued stay; or 

(4) a health care service for a covered person who has received emergency 

services but has not been discharged from a facility. 

( c) A health care insurer shall appoint an appropriate clinical peer or peers, in the same 

or similar specialty as would typically manage the case being reviewed, to review the adverse 

determination. A health care insurer may not designate a person involved in making the initial 

adverse determination to be a clinical peer. 

( d) In an expedited review, a health care insurer shall transmit all necessary information, 

including the health care insurer's decision, to a covered person or the covered person's 

authorized representative by telephone, facsimile transmission, electronic mail, or the most 

expeditious method available. 
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( e) A health care insurer shall make an expedited review decision and shall notify a 

covered person or the covered person's authorized representative of the decision under (h) of this 

section as expeditiously as the covered person's medical condition requires, but not later than 72 

hours after the receipt of the request for the expedited review. 

(f) If an expedited review is of a grievance involving an adverse determination with 

respect to a concurrent review urgent care request, a health care insurer shall continue coverage 

of the services without liability to a covered person until the covered person or the covered 

person's authorized representative is notified of the determination. 

(g) The time period within which a decision is required to be made under ( e) of this 

section begins on the date a request is filed with a health care insurer under the health care 

insurer's procedures established under 3 AAC 28.934 for filing a request, without regard to 

whether all of the information necessary to make the determination accompanies the filing. 

(h) Except for 3 AAC 28.936(0)(7), the requirements under 3 AAC 28.936(0)- (q), for 

the review of a grievance involving an adverse determination, apply to an expedited review of a 

grievance involving an adverse determination. An expedited review of a grievance involving an 

adverse determination notice must include a description of additional material or information 

necessary for a covered person or the covered person's authorized representative to complete a 

request, including an explanation of why the material or information is necessary to complete the 

reque. t . .(Eff. _J__1~12.0 J 8' , Regi ter 225 ) 

Authority: AS 21.06.090 AS 21.07.005 
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Article 12. External Review of Health Care Coverage Decisions. 

Section 

950. Applicability 

952. Notice of right to external review 

954. Request for external review 

956. Exhaustion of internal grievance process 

958. Standard external review 

960. Expedited external review 

962. External review of experimental or investigational treatment adverse determinations 

964. Declination of external review assignment by the independent review organization 

966. Binding nature of external review decision 

968. Term of initial independent review organization registration period; renewal 

970. Approval of independent review organizations; registration 

972. Examination; suspension or revocation of registration 

974. Minimum qualifications for independent review organizations 

976. Immunity for independent review organizations 

978. External review reporting requirements 

980. Funding of external review 

982. Disclosure requirements 
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3 AAC 28.950. Applicability. (a) Except under (b) of this section, 3 AAC 28.950-

3 AAC 28.982 apply to a health care insurer that transacts health care insurance in this state. 

(b) The provisions of 3 AAC 28.950 - 3 AAC 28.982 do not apply to 

(1) a policy or certificate that provides coverage only for a specified disease, 

specified accident, or accident-only coverage, or for credit, disability income, hospital indemnity, 

long-term care insurance defined under AS 21.53.200, vision care, or other limited supplemental 

benefit; 

(2) a Medicare supplement policy of insurance defined under 3 AAC 28.510; 

(3) coverage under a plan through Medicare, Medicaid, or the federal employees 

health benefits program; 

(4) coverage issued under 10 U.S.C. 1071 - 11 lOb, and coverage issued as 

supplemental to that coverage; 

(5) coverage issued as supplemental to liability insurance; 

(6) workers' compensation or similar insurance; 

(7) automobile medical-payment insurance or insurance under which a benefit is 

payable without regard to fault, whether written on a group blanket or individual basis. (Eff. 

__1_1_!_2._1:;J.o19' Register 2Z5 ) 

Authority: AS 21.06.090 AS 21.07.005 

3 AAC 28.952. Notice of right to external review. (a) A health care insurer shall notify 

a covered person or the covered person's authorized representative in writing of the covered 
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person's right to request an external review under 3 AAC 28.958 - 3 AAC 28.962. A health care 

insurer shall provide the notice of the right to request an external review when the health care 

insurer sends written notice of 

( 1) an adverse determination upon completion of the health care insurer's 

utilization review process under 3 AAC 28.900- 3 AAC 28.918; and 

(2) a final adverse determination. 

(b) The notice under (a) of this section must include the following, or substantially 

equivalent, language: 

"We have denied your request for the provision of, or payment for, a health care service or 
course of treatment. You may have the right to have our decision reviewed by health care 
professionals who have no association with us if our decision involved making a judgment as to 
the medical necessity, appropriateness, health care setting, level of care, or effectiveness of the 
health care service or treatment you requested by submitting a request for external review to the 
director of the Alaska Division of Insurance by mail or personal delivery at the Alaska Division 
of Insurance, 550 West 7th Avenue, Anchorage, AK. 99501-3567, by electronic mail to 
insurance@alaska.gov, or by facsimile transmission by calling (907) 269-7910." 

(c) A notice under (a) of this section relating to an adverse determination must include 

a statement informing a covered person or the covered person's authorized representative that if 

the covered person has a medical condition where the time frame for completion of an expedited 

review of a grievance involving an adverse determination under 3 AAC 28.938 would seriously 

jeopardize the life or health of the covered person or would jeopardize the covered person's 

ability to regain maximum function, the covered person or the covered person's authorized 

representative may 

(1) file a request for an expedited external review under 3 AAC 28.960, or under 

3 AAC 28.962 if the adverse determination involves a denial of coverage based on a 
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determination that the recommended or requested health care service or treatment is 

experimental or investigational and the covered person's treating physician certifies in writing 

that the recommended or requested health care service or treatment that is the subject of the 

adverse determination would be significantly less effective if not promptly initiated; and at the 

same time that a covered person or the covered person's authorized representative files a request 

for an expedited review of a grievance involving an adverse determination under 3 AAC 28.938, 

the independent review organization assigned to conduct the expedited external review shall 

determine whether the covered person or the covered person's authorized representative shall be 

required to complete the expedited review of the grievance before the independent review 

organization conducts the expedited external review; and 

(2) file a grievance under the health care insurer's internal grievance process 

under 3 AAC 28.936; however, the covered person or the covered person's authorized 

representative may file a request for external review under 3 AAC 28.954 and will be considered 

to have exhausted the health care insurer's internal grievance process for purposes of 3 AAC 

28.956 if 

(A) the health care insurer has not issued a written decision to the covered 

person or the covered person's authorized representative not later than 30 days after the 

date the covered person or the covered person's authorized representative files the 

grievance with the health care insurer; and 

(B) the covered person or the covered person's authorized representative 

has not requested or agreed to a delay. 
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(d) A notice under (a) of this section relating to a final adverse determination must 

include a statement informing a covered person or the covered person's authorized representative 

that the covered person or the covered person's authorized representative may request 

(1) an expedited external review under 3 AAC 28.960 if 

(A) the covered person has a medical condition where the time frame for 

completion of a standard external review under 3 AAC 28.958 would seriously 

jeopardize the life or health of the covered person or would jeopardize the covered 

person's ability to regain maximum function; 

(B) the final adverse determination concerns an admission, availability of 

care, continued stay, or health care service for which the covered person received 

emergency services, but has not been discharged from a facility; 

(2) a standard external review under 3 AAC 28.962 if a denial of coverage was 

based on a determination that the recommended or requested health care service or treatment is 

experimental or investigational; or 

(3) an expedited external review under 3 AAC 28.962 if 

(A) a denial of coverage was based on a determination that the 

recommended or requested health care service or treatment is experimental or 

investigational; and 

(B) the covered person's treating physician certifies in writing that the 

recommended or requested health care service or treatment that is the subject of the 

request would be significantly less effective if not promptly initiated. 
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(e) A health care insurer shall include with a notice under (a) of this section a copy of the 

description of the standard and expedited external review procedures the health care insurer is 

required to provide under 3 AAC 28.982; the description must 

(1) highlight the provisions in the external review procedures that give the 

covered person or the covered person's authorized representative the opportunity to submit 

additional information; and 

(2) include the forms that the health care insurer uses to process an external 

review. 

(f) A health care insurer shall include with the notice under (a) of this section a release 

form, or other document approved by the director that complies with the requirements of 

45 C.F.R. 164.508, by which the covered person or the covered person's authorized 

representative authorizes the health care insurer and the covered person's treating health care 

provider to disclose protected health information, including medical records concerning the 

covered person that are pertinent to the external review. (Eff. __2_1 __1L1 ;J.o !</? , Register 

21.5 ) 

Authority: AS 21.06.090 AS 21.07.005 

3 AAC 28.954. Request for external review. (a) A covered person or the covered 

person's authorized representative may make a request to the director for an external review of an 

adverse determination or a final adverse determination. Except for a request for an expedited 

external review, a covered person or the covered person's authorized representative shall submit 
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a request for an external review to the director not later than 180 days after the covered person or 

the covered person's authorized representative receives notice of the adverse determination. The 

director will extend the 180-day time period for filing the request if the 

(1) covered person or the covered person's authorized representative files a 

written request with the director seeking an extension; and 

(2) the request for the extension sets out one or more justifications for the 

extension that a prudent person would consider to be a fair and reasonable basis for allowing the 

extension; the covered person or the covered person's authorized representative does not need to 

file the request for an extension under this subsection within the 180-day filing period. 

(b) A covered person or the covered person's authorized representative may submit a 

written request for an external review to the director by contacting the division by mail, 

electronic mail, or facsimile transmission. A written request for an external review must include 

a copy of the health care insurer's written notice containing the adverse determination or final 

adverse determination. 

(c) A covered person or the covered person's authorized representative may make an oral 

request to the director for an expedited external review by telephoning the division. The director 

may require submission of additional documents or information, including physician 

certifications or medical information releases considered practicable under the time constraints. 

( d) There is no charge for submitting a request for an external review. (Eff. 

~I _J!i__j ;le I~ , Register '22 5 ) 

Authority: AS 21.06.090 AS 21.07.005 
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Editor's note: For purposes of an oral request under 3 AAC 28.954(c) for an expedited external 

review, the telephone number for the Division of Insurance is (907) 269-7900. 

3 AAC 28.956. Exhaustion of internal grievance process. (a) Except as otherwise 

provided under this section, before making a request for an external review, a covered person or 

the covered person's authorized representative must exhaust a health care insurer's internal 

grievance process under 3 AAC 28.930 - 3 AAC 28.938. 

(b) A covered person or the covered person's authorized representative will be 

considered to have exhausted a health care insurer's grievance process if the covered person or 

the covered person's authorized representative 

(1) has filed a grievance involving an adverse determination; and 

(2) except to the extent the covered person or the covered person's authorized 

representative requested or agreed to a delay, has not received a written decision on the 

grievance from the health care insurer not later than 30 days after the covered person or the 

covered person's authorized representative filed the grievance with the health care insurer. 

(c) Notwithstanding (b) of this section, a covered person or the covered person's 

authorized representative must exhaust a health care insurer's internal grievance process before 

making a request for an external review of an adverse determination involving a retrospective 

review determination made under 3 AAC 28.900- 3 AAC 28.918. 

(d) When a covered person or the covered person's authorized representative files a 

request for an expedited review of a grievance involving an adverse determination under 3 AAC 
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28.938, the covered person or the covered person's authorized representative may file a request 

for an expedited external review of an adverse determination without exhausting a health care 

insurer's internal grievance process if 

(1) under 3 AAC 28.960, the covered person has a medical condition where the 

time frame for completion of an internal review of the grievance involving an adverse 

determination under 3 AAC 28.938 would 

(A) seriously jeopardize the life or health of the covered person; or 

(B) jeopardize the covered person's ability to regain maximum function; 

or 

(2) under 3 AAC 28.962, the adverse determination involves a denial of coverage 

based on a determination that the recommended or requested health care service or treatment is 

experimental or investigational and the covered person's treating physician certifies in writing 

that the recommended or requested health care service or treatment that is the subject of the 

adverse determination would be significantly less effective if not promptly initiated. 

(e) Before conducting an expedited external review, an independent review organization 

shall determine whether the covered person is first required to complete the expedited grievance 

review process under 3 AAC 28.938. Upon determining that the covered person has not 

exhausted internal grievance processes, the independent review organization shall immediately 

notify the covered person or the covered person's authorized representative of its determination 

and that the independent review organization will not proceed with the expedited external review 

(1) until completion of the expedited grievance review process; and 
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(2) while the covered person's grievance at the completion of the expedited 

grievance review process remains unresolved. 

(f) A covered person or the covered person's authorized representative may request an 

external review of an adverse determination before the covered person or the covered person's 

authorized representative has exhausted a health care insurer's internal grievance procedures if 

the health care insurer agrees to waive the exhaustion requirement. If the requirement to exhaust 

the health care insurer's internal grievance procedures is waived, the covered person or the 

covered person's authorized representative may file a written request with the director for a 

standard external review. (Eff. ~/_j§__/:20 I?: , Regi ter ~) 

Authority: AS 21.06.090 AS 21.07.005 

3 AAC 28.958. Standard external review. (a) A covered person or a covered person's 

authorized representative may file a request with the director for a standard external review of a 

health care insurer's adverse determination or final adverse determination not later than 180 days 

after 

(1) receipt of a notice of an adverse determination or a final adverse 

determination; 

(2) failure of a health care insurer to issue a written decision not later than 30 

days after the covered person or the covered person's authorized representative filed a grievance 

involving an adverse determination under 3 AAC 28.956(b); or 
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(3) agreement of the health care insurer to waive the requirement that the covered 

person or the covered person's authorized representative exhaust the health care insurer's internal 

grievance procedures before filing a request for external review of an adverse determination 

under 3 AAC 28.956(f). 

(b) The director will extend the 180-day time period for filing the request if the 

(1) covered person or the covered person's authorized representative files a 

request with the director seeking an extension; and 

(2) the request for the extension sets out one or more justifications for the 

extension that a prudent person would consider to be a fair and reasonable basis for allowing the 

extension; the covered person or the covered person's authorized representative does not need to 

file the request for an extension under this subsection within the 180-day filing period. 

(c) Not later than one working day after receipt of a request for external review under (a) 

of this section, the director shall send written notice of the request to the health care insurer. 

(d) Not later than five working days after receipt of the external review request under (c) 

of this section, the health care insurer shall complete a preliminary review of the request to 

determine whether 

(1) the individual is or was a covered person under the health care insurance 

policy when the health care service or treatment was recommended or requested or, if the request 

concerns a retrospective review, was a covered person under the health care insurance policy 

when the health care service or treatment was provided; 
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(2) the health care service or treatment that is the subject of the adverse 

determination or final adverse determination is a covered service under the covered person's 

health care insurance policy but for a determination by the health care insurer that the health care 

service or treatment is not covered because the service or treatment does not meet the health care 

insurer's requirements for medical necessity, appropriateness, health care setting, level of care, or 

effectiveness; 

(3) the covered person or the covered person's authorized representative has 

exhausted the health care insurer's internal grievance process, unless the covered person or the 

covered person's authorized representative is not required to exhaust the health care insurer's 

internal grievance process under 3 AAC 28.956 or this section; and 

(4) the covered person or the covered person's authorized representative has 

provided all of the information and forms required to process an external review request, 

including the release form under 3 AAC 28.952(f). 

(e) Not later than one working day after completion of a preliminary review under (d) of 

this section, a health care insurer shall notify in writing the covered person or the covered 

person's authorized representative, and also shall notify in writing the director, whether the 

request is 

(1) complete; and 

(2) eligible for external review. 
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(f) If a health care insurer determines the request is not complete, the health care insurer 

shall notify in writing the covered person or the covered person's authorized representative, and 

also shall notify in writing the director, 

(1) that the request is not complete; and 

(2) what information or materials are needed to make the request complete. 

(g) If a health care insurer determines that a request is not eligible for external review, 

the health care insurer shall issue a notice of initial determination in writing informing the 

covered person or the covered person's authorized representative, and also informing the director, 

of that determination and the reasons why the request is not eligible for external review. The 

notice must include a statement that the covered person or the covered person's authorized 

representative may appeal the health care insurer's initial determination of ineligibility to the 

director. 

(h) Notwithstanding a health care insurer's initial determination that a request is not 

eligible, the director may determine the request is eligible for external review under ( d) of this 

section and refer the request for external review. The director will make the determination 

(1) under the terms of the covered person's health care insurance policy; and 

(2) subject to all applicable provisions under 3 AAC 28.950 - 3 AAC 28.982. 

(i) Not later than one working day after receipt of notice of initial determination from a 

health care insurer that a request for external review is eligible for external review or upon a 

determination by the director that a request is eligible for external review, the director will 
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( 1) assign an independent review organization to conduct the external review 

from the list of approved independent review organizations maintained under 3 AAC 28.970(c); 

the director will assign an independent review organization by rotation among those approved 

independent review organizations qualified to conduct the particular external review based on the 

nature of the health care service or treatment that is the subject of the adverse determination or 

final adverse determination and other circumstances, including conflict-of-interest concerns; 

(2) notify the health care insurer of the name of the assigned independent review 

organization; and 

writing 

(3) notify the covered person or the covered person's authorized representative in 

(A) that the request is eligible; 

(B) that the request is accepted for external review; 

(C) of the name of the assigned independent review organization; and 

(D) that the covered person or the covered person's authorized 

representative may submit in writing to the assigned independent review organization, 

not later than five working days after receipt of the notice, additional information that the 

independent review organization shall consider when conducting the external review; the 

independent review organization may accept and consider additional information 

submitted by the covered person or the covered person's authorized representative later 

than five working days after receipt of the notice. 
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U) Not later than five working days after receipt of a notice of an assignment of an 

independent review organization, a health care insurer or the health care insurer's designee 

utilization review organization shall provide or transmit all necessary documents and information 

considered in making the adverse determination or final adverse determination to the assigned 

independent review organization. Except under (k) of this section, failure by a health care insurer 

or the health care insurer's designee utilization review organization to provide the documents and 

information during the time specified may not delay the conduct of the external review. 

(k) If a health care insurer or health care insurer's designee utilization review 

organization fails to provide the documents and information during the time specified under (j) 

of this section, an assigned independent review organization may terminate the external review 

and make a decision to reverse the adverse determination or final adverse determination. 

Immediately after making a decision, the independent review organization shall notify the 

covered person or the covered person's authorized representative, and also shall notify the health 

care insurer and the director, of its decision. 

( l) An assigned independent review organization shall review the information and 

documents received under (i)(3)(D) and (j) of this section. The assigned independent review 

organization shall forward the information and documents to the health care insurer not later than 

one working day after receipt of the information and documents submitted by the covered person 

or the covered person's authorized representative. 

(m) Upon receipt of the information and documents forwarded to a health care insurer 

under (l) of this section; the health care insurer may reconsider the adverse determination or final 
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adverse determination that is the subject of the external review. The health care insurer's 

reconsideration of its adverse determination or final adverse determination may not delay or 

terminate the external review. The external review shall only be terminated if the health care 

insurer decides, upon completion of the reconsideration, to reverse the health care insurer's 

determination and provide coverage or payment for the recommended or requested health care 

service or treatment that is the subject of the adverse determination or final adverse 

determination. 

(n) Immediately after making a decision to reverse the health care insurer's adverse 

determination or final adverse determination, a health care insurer shall notify in writing the 

covered person or the covered person's authorized representative, and also shall notify in writing 

the assigned independent review organization and the director, of the health care insurer's 

decision. The assigned independent review organization shall terminate the external review upon 

receipt of notice of the health care insurer's decision to reverse the health care insurer's adverse 

determination or final adverse determination. 

( o) In addition to the documents and information provided to an assigned independent 

review organization under U) of this section, the independent review organization shall, to the 

extent the information or documents are available and the independent review organization 

considers them appropriate, consider the following in reaching a decision: 

(1) the covered person's pertinent medical records; 

(2) the attending physician or health care professional's recommendation or 

request; 
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(3) consulting reports from appropriate health care professionals and other 

documents submitted by the health care insurer, the covered person, the covered person's 

authorized representative, or the covered person's treating physician or other health care 

professional; 

( 4) the terms of coverage under the covered person's health care insurance policy 

with the health care insurer to ensure that the independent review organization decision is not 

contrary to the terms of coverage under the covered person's health care insurance policy with 

the health care insurer; 

( 5) the most appropriate practice guidelines that 

(A) must include applicable evidence-based standards; and 

(B) may include other practice guidelines developed by the federal 

government, national or professional medical societies, boards, and associations; 

(6) the applicable clinical review criteria developed and used by the health care 

insurer or the health care insurer's designee utilization review organization; and 

(7) the opinion of the independent review organization's clinical reviewer after 

considering the information or documents described in (1) - (6) of this subsection to the extent 

the information or documents are available and the clinical reviewer considers them appropriate. 

(p) Not later than 45 days after receipt of the request for an external review, an assigned 

independent review organization shall provide written notice of the independent review 

organization's decision to uphold or reverse the adverse determination or the final adverse 

determination of a health care insurer to the covered person or the covered person's authorized 
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representative, and also to the health care insurer and the director. In reaching a decision, the 

assigned independent review organization is not bound by a decision or conclusion reached 

during the health care insurer's utilization review or internal grievance processes. The notice 

under this subsection must include 

(1) a general description of the reason for the request for external review; 

(2) the date the independent review organization received the assignment from 

the director to conduct the external review; 

(3) the date the external review was conducted; 

(4) the date of the independent review organization's decision; 

(5) each principal reason for the independent review organization's decision, 

including what applicable evidence-based standards, if any, were a basis for the decision; 

(6) the rationale for the decision; 

(7) references to evidence or documentation, including evidence-based standards, 

considered in reaching the decision; and 

(8) the professional licenses held by each reviewer. 

( q) Upon receipt of notice under (p) of this section of a decision of the independent 

review organization reversing the adverse determination or final adverse determination of the 

health care insurer, the health care insurer shall immediately approve the coverage of the 

recommended or requested health care service or treatment that was the subject of the adverse 

determination or final adver e determination. (Eff. ~/~/ d-01'3' , Regi ter "'225 ) 

Authority: AS 21.06.090 AS 21.07.005 
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3 AAC 28.960. Expedited external review. (a) Except under (k) of this section, a 

covered person or the covered person's authorized representative may make an oral or written 

request to the director for an expedited external review of a health care insurer's adverse 

determination or final adverse determination when the covered person or the covered person's 

authorized representative receives 

(1) an adverse determination that 

(A) involves a medical condition of the covered person for which the time 

frame for completion of an expedited internal review of a grievance involving an adverse 

determination would seriously jeopardize the life or health of the covered person or 

would jeopardize the covered person's ability to regain maximum function; and 

(B) the covered person or the covered person's authorized representative 

has filed a request for an expedited review of a grievance involving an adverse 

determination; or 

(2) a final adverse determination that 

(A) involves a medical condition where the time frame for completion of 

a standard external review would seriously jeopardize the life or health of the covered 

person or would jeopardize the covered person's ability to regain maximum function; or 

(B) concerns emergency or health care services, for which the covered 

person has not been discharged from a facility, including 

(A) an admission; 
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(B) availability of care; 

(C) a continued stay; or 

(D) a health care service or treatment. 

(b) Upon receipt of a request for an expedited external review, the director will 

immediately send written notice of the request to the health care insurer. 

(c) Immediately upon receipt of notice of a request for expedited external review under 

(b) of this section, a health care insurer shall complete a preliminary review of the request to 

determine whether the request meets the eligibility requirements for external review under 

3 AAC 28.958(d). If the health care insurer determines that the request is not eligible for external 

review, the health care insurer shall immediately issue a notice of initial determination in writing 

informing the covered person or the covered person's authorized representative, and also 

informing the director, of that determination and the reasons the request is not eligible for 

external review. The notice must include a statement that the covered person or the covered 

person's authorized representative may appeal the health care insurer's initial determination of 

ineligibility to the director. 

(d) Notwithstanding a health care insurer's initial determination that a request is not 

eligible, the director may determine the request is eligible for external review under 3 AAC 

28.958(d) and refer the request for external review. The director will make the determination 

(1) under the terms of the covered person's health care insurance policy; and 

(2) subject to all applicable provisions under 3 AAC 28.950 - 3 AAC 28.982. 
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( e) Upon receipt of notice of initial determination from a health care insurer that a 

request is eligible for expedited external review or upon a determination by the director that a 

request is eligible for expedited external review, the director will immediately 

(1) assign an independent review organization, in the manner set out in 3 AAC 

28.958(i)(l), to conduct the expedited external review; and 

(2) notify the health care insurer and notify the covered person or the covered 

person's authorized representative of the name of the assigned independent review organization. 

(f) Upon receiving notice under (e)(2) of this section, a health care insurer or the health 

care insurer's designee utilization review organization shall immediately provide or transmit, by 

electronic mail, telephone, facsimile transmission, or other available expeditious method, all 

necessary documents and information considered in making the adverse determination or final 

adverse determination to the assigned independent review organization. 

(g) In addition to the documents and information provided to an assigned independent 

review organization under (f) of this section, the assigned independent review organization shall, 

to the extent the information or documents are available and the independent review organization 

considers them appropriate, consider the information and documents described in 3AAC 

28.958(0)(1)- (7). 

(h) As expeditiously as the covered person's medical condition or circumstances require, 

but not later than 72 hours after receipt of an eligible request for expedited external review, an 

assigned independent review organization shall 
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( 1) make a decision to uphold or reverse the adverse determination or final 

adverse determination of the health care insurer; in reaching a decision, the assigned independent 

review organization is not bound by the decision or conclusion reached during the health care 

insurer's utilization review or internal grievance processes; and 

(2) notify the covered person or the covered person's authorized representative, 

and also notify the health care insurer and the director, of the decision. 

(i) If the notice provided under (h) of this section is not in writing, not later than 48 hours 

after providing that notice, an assigned independent review organization shall provide written 

confirmation of the decision to the covered person or the covered person's authorized 

representative, and also to the health care insurer and the director. The written confirmation must 

include the information set out in 3 AAC 28.958(p)(l) - (8). 

U) Upon receipt of notice of a decision of the independent review organization reversing 

the adverse determination or final adverse determination of the health care insurer under (h) of 

this section, the health care insurer shall immediately approve the coverage of the recommended 

or requested health care service or treatment that was the subject of the adverse determination or 

final adverse determination. 

(k) The director will reject a request for an expedited external review of a retrospective 

adverse or fi nal adver e determination. (Eff. __:l_t ___l!i_j .;}()I 8' , Regi ter 225 ) 

Authority: AS 21.06.090 AS 21.07.005 
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3 AAC 28.962. External review of experimental or investigational treatment adverse 

determinations. (a) A covered person or the covered person's authorized representative may 

file a request with the director for an external review not later than 180 days after receipt of a 

health care insurer's notice of adverse determination or final adverse determination that involves 

a denial of coverage based on a determination that the health care service or treatment 

recommended or requested is experimental or investigational. The director will extend the 180-

day time period for filing the request if the 

(1) covered person or the covered person's authorized representative files a 

written request with the director seeking an extension; and 

(2) the written request for the extension sets out one or more justifications for the 

extension that a prudent person would consider to be a fair and reasonable basis for allowing the 

extension; the covered person or the covered person's authorized representative does not need to 

file the request for an extension under this subsection within the 180-day filing period. 

(b) A covered person or the covered person's authorized representative may make an oral 

or written request to the director for an expedited external review of a health care insurer's 

adverse determination or final adverse determination if the covered person's treating physician 

certifies, in writing, that the recommended or requested health care service or treatment that is 

the subject of the request would be significantly less effective if not promptly initiated. 

(c) Upon receipt of a request for an expedited external review, the director will 

immediately notify the health care insurer of the request. 
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(d) Immediately upon receipt of notice of a request for an expedited external review 

under ( c) of this section, a health care insurer shall determine whether the request is eligible for 

external review under (i) of this section. If the health care insurer determines that the request is 

not eligible for external review, the health care insurer shall immediately issue a notice of initial 

determination in writing informing the covered person or the covered person's authorized 

representative, and also informing the director, of that determination and the reasons the request 

is not eligible for review. The notice must include a statement that the covered person or the 

covered person's authorized representative may appeal the health care insurer's initial 

determination of ineligibility to the director. 

(e) Notwithstanding a health care insurer's initial determination that a request is not 

eligible, the director may determine the request is eligible for external review under (i) of this 

section and refer the request for external review. The director will make the determination 

( 1) under the terms of the covered person's health care insurance policy; and 

(2) subject to all applicable provisions under 3 AAC 28.950 - 3 AAC 28.982. 

(f) Upon receipt of the notice of initial determination from a health care insurer that a 

request is eligible for expedited external review or upon a determination by the director that a 

request is eligible for expedited external review, the director will immediately 

( 1) assign an independent review organization, in the manner set out in 3 AAC 

28.958(i)(l), to conduct the expedited external review; and 

(2) notify the health care insurer and notify the covered person or the covered 

person's authorized representative of the name of the assigned independent review organization. 
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(g) Upon receiving notice under (f)(2) of this section, a health care insurer or the health 

care insurer's designee utilization review organization shall immediately provide or transmit, by 

electronic mail, telephone, facsimile transmission, or other available expeditious method, all 

necessary documents and information considered in making the adverse determination or final 

adverse determination to the assigned independent review organization. 

(h) Except for a request for an expedited external review under (b) of this section, not 

later than one working day after receipt of a request for external review under (a) of this section, 

the director shall send written notice of the request to the health care insurer. 

(i) Not later than five working days after receipt of a notice under (h) of this section, a 

health care insurer shall complete a preliminary review of the external review request to 

determine whether 

(1) the individual is or was a covered person under the health care insurance 

policy when the health care service or treatment was recommended or requested or, if the request 

concerns a retrospective review, was a covered person in the health care insurance policy when 

the health care service or treatment was provided; 

(2) the recommended or requested health care service or treatment that is the 

subject of the adverse determination or final adverse determination meets the following 

conditions: 

(A) is a covered benefit under the covered person's health care insurance 

policy except for the health care insurer's determination that the service or treatment is 

experimental or·investigational for a particular medical condition; 
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(B) is not explicitly listed as an excluded benefit under the covered 

person's health care insurance policy with the health care insurer; 

(3) the covered person's treating physician has certified that one of the following 

situations is applicable: 

(A) standard health care services or treatments have not been effective in 

improving the condition of the covered person; 

(B) standard health care services or treatments are not medically 

appropriate for the covered person; or 

(C) there is no available standard health care service or treatment covered 

by the health care insurer that is more beneficial than the recommended or requested 

health care service or treatment sought; 

(4) the covered person's treating physician has certified in writing that the 

(A) recommended or requested health care service or treatment that is the 

subject of the adverse determination or the final adverse determination is likely to be 

more beneficial to the covered person, in the physician's opinion, than other available 

standard health care services or treatments; or 

(B) physician is a licensed, board-certified, or board-eligible physician 

qualified to practice in the area of medicine appropriate to treat the covered person's 

condition, and scientifically valid studies using accepted protocols demonstrate the health 

care service or treatment recommended or requested that is the subject of the adverse 
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determination or final adverse determination is likely to be more beneficial to the covered 

person than other available standard health care services or treatments; 

(5) the covered person or the covered person's authorized representative has 

exhausted the health care insurer's internal grievance process under 3 AAC 28.930- 3 AAC 

28.938, unless the covered person or the covered person's authorized representative is not 

required to exhaust the health care insurer's internal grievance process under 3 AAC 28.956; and 

(6) the covered person or the covered person's authorized representative has 

provided the information and forms required to process an external review request, including the 

release form under 3 AAC 28.952(f). 

U) Not later than one working day after completion of a preliminary review under (i) of 

this section, a health care insurer shall notify in writing the covered person or the covered 

person's authorized representative, and also shall notify in writing the director, whether the 

request is 

(1) complete; and 

(2) eligible for external review. 

(k) If a health care insurer determines the request is not complete, the health care insurer 

shall notify in writing the covered person or the covered person's authorized representative, and 

also shall notify in writing the director, 

( 1) that the request is not complete; and 

(2) what information or materials are needed to make the request complete. 
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(l) If a health care insurer determines a request is not eligible for external review, the 

health care insurer shall issue a notice of initial determination in writing informing the covered 

person or the covered person's authorized representative, and also informing the director, of that 

determination and the reasons why the request is not eligible for external review. The notice 

must include a statement informing the covered person or the covered person's authorized 

representative that the health care insurer's initial determination of ineligibility may be appealed 

to the director. 

(m) Notwithstanding a health care insurer's initial determination that a request is not 

eligible, the director may determine the request is eligible for external review under (i) of this 

section and refer the request for external review. The director will make the determination 

(1) under the terms of the covered person's health care insurance policy; and 

(2) subject to all applicable provisions under 3 AAC 28.950 - 3 AAC 28.982. 

(n) A health care insurer shall notify the director and the covered person or the covered 

person's authorized representative if a request for external review is determined eligible for 

external review. 

( o) Not later than one working day after receipt of the notice of initial determination 

from a health care insurer that a request for external review is eligible for external review or 

upon a determination by the director that a request is eligible for external review, the director 

will assign an independent review organization and issue the notification as provided under 

3 AAC 28.958(i). 
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(p) Not later than one working day after receipt of a notice of assignment to conduct an 

external review under ( o) of this section, an assigned independent review organization shall 

(1) select one or more clinical reviewers, as the independent review organization 

determines is appropriate under (q) of this section, to conduct the external review; and 

(2) based on the opinion of the clinical reviewer, or opinions if there is more than 

one clinical reviewer, make a decision to uphold or reverse the adverse determination or final 

adverse determination. 

(q) In selecting clinical reviewers, an assigned independent review organization shall 

select physicians or other health care professionals who 

(1) meet the minimum qualifications described under 3 AAC 28.974; and 

(2) through clinical experience in the past three years, are experts in the treatment 

of the covered person's condition and knowledgeable about the recommended or requested health 

care service or treatment that is the subject of the adverse determination or the final adverse 

determination; a covered person, the covered person's authorized representative, or a health care 

insurer may not choose or control the choice of the clinical reviewers selected to conduct the 

external review. 

(r) Each clinical reviewer selected shall 

(1) review all information and documents received and other information 

submitted in writing by the covered person or the covered person's authorized representative; 

(2) review all documents and other information received from the health care 

insurer under (s) of this section; and 
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(3) provide a written opinion to the assigned independent review organization 

regarding whether the recommended or requested health care service or treatment should be 

covered; in reaching an opinion, a clinical reviewer is not bound by the decision or conclusion 

reached during the health care insurer's utilization review or internal grievance processes. 

(s) Not later than five working days after receipt of the notice of an assignment of an 

independent review organization, a health care insurer or the health care insurer's designee 

utilization review organization shall provide or transmit all necessary documents and 

information considered in making the adverse determination or the final adverse determination to 

the assigned independent review organization. Except under (t) of this section, failure by a health 

care insurer or health care insurer's designee utilization review organization to provide the 

documents and information during the time specified may not delay the conduct of the external 

review. 

(t) If a health care insurer or health care insurer's designee utilization review organization 

fails to provide the documents and information during the time specified under (s) of this section, 

an assigned independent review organization may terminate the external review and make a 

decision to reverse the adverse determination or final adverse determination. Immediately after 

making a decision, the independent review organization shall notify the covered person or the 

covered person's authorized representative, and also shall notify the health care insurer and the 

director, of its decision. 
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(u) Not later than one working day after receipt of information and documents submitted 

by the covered person or the covered person's authorized representative, an assigned independent 

review organization shall forward the information and documents to the health care insurer. 

(v) Upon receipt of the information and documents forwarded to the health care insurer 

under (u) of this section, the health care insurer may reconsider the adverse determination or 

final adverse determination that is the subject of the external review. The health care insurer's 

reconsideration of the adverse determination or final adverse determination may not delay or 

terminate the external review. The external review shall only be terminated if the health care 

insurer decides, upon completion of the reconsideration, to reverse the determination and provide 

coverage or payment for the recommended or requested health care service or treatment that is 

the subject of the adverse determination or final adverse determination. 

(w) Immediately after making a decision to reverse an adverse determination or final 

adverse determination, a health care insurer shall notify in writing the covered person or the 

covered person's authorized representative, and also shall notify in writing the assigned 

independent review organization and the director, of the health care insurer's decision. The 

assigned independent review organization shall terminate the external review upon receipt of 

notice of the health care insurer's decision to reverse the adverse determination or final adverse 

determination. 

(x) Except under (y) of this section, not later than 20 days after being selected to conduct 

an external review, each clinical reviewer shall provide an opinion to the assigned independent 

review organization regarding whether the recommended or requested health care service or 
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treatment should be covered under this section. Each clinical reviewer's opinion must be in 

writing and include 

(1) a description of the covered person's medical condition; 

(2) a description of the indicators relevant to determining whether there is 

sufficient evidence to demonstrate that the recommended or requested health care service or 

treatment is likely to be more beneficial to the covered person than other available standard 

health care services or treatments and that the adverse risks of the recommended or requested 

health care service or treatment would not be substantially increased over those of available 

standard health care services or treatments; 

(3) a description and analysis of medical or scientific evidence considered in 

reaching the opinion; 

(4) a description and analysis of applicable evidence-based standards, if any; and 

(5) information on whether the reviewer's rationale for the opinion is based on a 

factor described in (z)(5)(A) or (B) of this section. 

(y) For an expedited external review, each clinical reviewer shall provide an opinion 

orally or in writing to the assigned independent review organization as expeditiously as the 

covered person's medical condition or circumstances require, but not later than five working days 

after being selected as a clinical reviewer under (p) of this section. If the opinion provided is not 

in writing, not later than 48 hours after the opinion is provided, the clinical reviewer shall 

provide written confirmation of the opinion to the assigned independent review organization and 

include all required information in support of the opinion. 
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(z) In addition to the documents and information provided under (g) and (s) of this 

section, each clinical reviewer selected shall, to the extent the information or documents are 

available and the reviewer considers them appropriate, consider the following in reaching an 

opinion: 

(1) the covered person's pertinent medical records; 

(2) the attending physician or health care professional's recommendation or 

request; 

(3) consulting reports from appropriate health care professionals and other 

documents submitted by the health care insurer, the covered person, the covered person's 

authorized representative, or the covered person's treating physician or other health care 

professional; 

(4) the terms of coverage under the covered person's health care insurance policy 

with the health care insurer to ensure that, but for the health care insurer's determination that the 

recommended or requested health care service or treatment that is the subject of the opinion is 

experimental or investigational, the reviewer's opinion is not contrary to the terms of coverage 

under the covered person's health care insurance policy with the health care insurer; 

(5) whether either of the following factors is applicable: 

(A) the recommended or requested health care service or treatment is 

approved by the United States Food and Drug Administration, if applicable, for the 

condition; 

76 



Register 212_, A-f r; I 2018 COMMERCE, COMMUNITY, AND EC. DEV. 

(B) medical or scientific evidence or evidence-based standards 

demonstrate that 

(i) the expected benefits of the recommended or requested health 

care service or treatment are likely to be more beneficial to the covered person 

than other available standard health care services or treatments; and 

(ii) the adverse risks of the recommended or requested health care 

service or treatment would not be substantially increased over those of available 

standard health care services or treatments. 

( aa) Except under (bb) of this section, not later than 20 days after receipt of the opinion 

of each clinical reviewer, an assigned independent review organization shall 

( 1) make a decision based on the opinions of the clinical reviewer or reviewers, 

to uphold or reverse the adverse determination or final adverse determination of a health care 

insurer; and 

(2) provide written notice of the decision to the covered person or the covered 

person's representative, and also to the health care insurer and the director. 

(bb) For an expedited external review, not later than 48 hours after receipt of the opinion 

of each clinical reviewer, an assigned independent review organization shall 

(1) make a decision based on the opinions of the clinical reviewer or reviewers, 

to uphold or reverse or the adverse determination or final adverse determination of a health care 

insurer; and 
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(2) notify the covered person or the covered person's authorized representative, 

and also notify the health care insurer and the director, of the decision. 

(cc) If a notice provided under (bb) of this section is not in writing, not later than 48 

hours after providing notice, an assigned independent review organization shall provide written 

confirmation of the decision to the covered person or the covered person's authorized 

representative, and also to the health care insurer and the director. 

(dd) If a majority of the clinical reviewers recommend that the recommended or 

requested health care service or treatment should be covered, the independent review 

organization shall make a decision to reverse a health care insurer's adverse determination or 

final adverse determination. 

(ee) If a majority of the clinical reviewers recommend that the recommended or 

requested health care service or treatment should not be covered, the independent review 

organization shall make a decision to uphold a health care insurer's adverse determination or 

final adverse determination. 

(ff) If the clinical reviewers are evenly split as to whether the recommended or requested 

health care service or treatment should be covered, the independent review organization shall 

obtain the opinion of an additional clinical reviewer for the independent review organization to 

make a decision based on the opinions of a majority of the clinical reviewers. The additional 

clinical reviewer selected shall use the same information to reach an opinion as the clinical 

reviewers who have already submitted their opinions. The selection of an additional clinical 

reviewer under this section may not extend the time within which the assigned independent 
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review organization is required to make a decision based on the opinions of the clinical 

reviewers for the external review. 

(gg) An independent review organization's notice of decision must include 

(1) a general description of the reason for the request for external review; 

(2) the written opinion of each clinical reviewer which must include 

(A) a description of the qualifications of the clinical reviewer; 

(B) the recommendation of the clinical reviewer as to whether the 

recommended or requested health care service or treatment should be covered; and 

(C) the rationale for the reviewer's recommendation; 

(3) the date the independent review organization received the assignment from 

the director to conduct the external review; 

(4) the date the external review was conducted; 

(5) the date of the independent review organization's decision; 

(6) each principal reason for the decision, including what applicable evidence­

based standards, if any, were a basis for the decision; 

(7) the rationale for the decision; 

(8) references to the evidence or documentation, including evidence-based 

standards, considered in reaching the decision; and 

(9) the professional licenses held by each reviewer. 

(hh) Upon receipt of notice under (bb) of this section of a decision of the independent 

review organization reversing an adverse determination or final adverse determination of a·health 
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care insurer, a health care insurer shall immediately approve the coverage of the recommended 

or requested health care service or treatment that was the subject of the adverse determination or 

final adverse determination. (Eff. ~/__J£/ ::2C>IS , Register 225 ) 

Authority: AS 21.06.090 AS 21.07.005 

3 AAC 28.964. Declination of external review assignment by the independent review 

organization. Not later than 24 hours after receipt of an assignment to conduct an external 

review under 3 AAC 28.958(i)(l), 3 AAC 28.960(e)(l), or 3 AAC 28.962(f)(l), an independent 

review organization shall 

(1) make a determination of the independent review organization's ability to 

perform the external review; and 

(2) advise the director if the independent review organization is unable to 

perform the review due to 

(A) conflict of interest; or 

(B) lack of expertise or qualification for the particular subject matter of 

the review. (Eff. ----~_/ __!_5__! :i.o t f? , Register 22 S ) 

Authority: AS 21.06.090 AS 21.07.005 

3 AAC 28.966. Binding nature of external review decision. (a) An external review 

decision is binding on a health care insurer except to the extent the health care insurer has other 

remedies available under applicable state law. · 
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(b) An external review decision is binding on the covered person except to the extent the 

covered person has other remedies under applicable federal or state law. 

(c) A covered person or the covered person's authorized representative may not file a 

subsequent request for external review involving the same adverse determination or final adverse 

determination for which the covered person has already received an external review 

decision. (Eff. ~/__}_£/ )o ti' , Register '2'25 ) 

Authority: AS 21.06.090 AS 21.07.005 

3 AAC 28.968. Term of initial independent review organization registration period; 

renewal. (a) An initial biennial independent review organization registration period includes 

the rest of the calendar year in which the registration is issued and all of the following calendar 

year. 

(b) If the director issues an initial biennial independent review organization registration 

on or after October 1, the registration period includes the rest of the calendar year in which the 

registration is issued and all of the following two calendar years. 

( c) An independent review organization is responsible for knowing the date that the 

independent review organization's biennial registration period ends and for submitting a renewal 

independent review organization registration application not later than 30 days before the next 

bienni al registration period begin. (Eff. _i_1_J£J :;;ro 18 , Re_gi ter 2Z5 ) 

Authority: AS 21.06.090 AS 21.07.005 
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3 AAC 28.970. Approval of independent review organizations; registration. (a) The 

director may assign an independent review organization to conduct an external review in this 

state if the independent review organization 

( 1) has an approved registration application on file with the director; 

(2) has paid the independent review organization biennial registration fee under 

3 AAC 31.060; 

(3) is currently in good standing in this state; 

(4) is accredited by a nationally recognized private accrediting agency that the 

director determines has independent review organization accreditation standards that are 

equivalent to, or exceed, the minimum qualifications for independent review organizations under 

3 AAC 28.974; and 

(5) meets the minimum qualifications under 3 AAC 28.974. 

(b) Notwithstanding (a) of this section, the director may approve an independent review 

organization that is not accredited by a nationally recognized private accrediting entity if there 

are no acceptable nationally recognized private accrediting entities providing independent review 

organization accreditation. 

(c) The director will maintain and periodically update a list of approved independent 

review organizations. The director will remove an independent review organization from the list 

if the director determines the independent review organization no longer satisfies the 

requirements established under this section. 

( d) An independent review organization application must include 
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(1) payment of the biennial independent review organization registration fee 

under 3 AAC 31.060; 

(2) an independent review organization application form prescribed by the 

director that includes the 

(A) name of the state in which the applicant is domiciled; 

(B) name of the applicant; 

(C) "doing business as" name of the applicant; 

(D) complete physical address, mailing address, electronic mail address, 

telephone number, and facsimile transmission number of the 

(i) applicant's principal place of business in the applicant's state of 

domicile; and 

(ii) applicant's principal place of business in this state; 

(E) electronic mail address that the applicant desires the division to utilize 

to communicate with the applicant; 

website: 

(F) Internet address of the applicant; 

(G) federal employer identification number of the applicant; 

(H) following contact information provided for use on the division's 

(i) the company name; 

(ii) the contact person for inquiries on external review questions; 

(iii) a mailing address; 
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(iv) an electronic mail address; 

(v) a telephone number; 

(vi) a facsimile transmission number; 

(I) applicant's signed attestation and certification that 

(i) verifies that the information provided by the applicant is 

truthful and complete: 

(ii) acknowledges that payment of fees associated with external 

reviews conducted under 3 AAC 28.950- 3 AAC 28.982 are the sole 

responsibility of the health care insurer whose covered person's medical condition 

is being reviewed; 

(iii) the applicant has no recourse against the division or the state 

to the extent that a health care insurer fails to pay fees associated with the external 

review process; and 

(iv) authorizes the director to verify applicant information with a 

federal, state, or local government agency, insurance company, or accrediting 

organization; 

(J) if applicable, name and mailing address of the applicant's ultimate 

controlling owner or holding company; in this subparagraph, "ultimate controlling 

owner" has the meaning given "ultimate controlling person" in 3 AAC 21.195; 

(3) a copy of the business license issued to the applicant by the department; 
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( 4) a list of other states in which the applicant is approved to conduct external 

reviews; 

(5) if applicable, a list of other states in which the applicant has 

(A) been denied approval to conduct external reviews; or 

(B) had approval to conduct external reviews revoked; 

(6) evidence of accreditation received from a nationally recognized accrediting 

entity the director has determined has independent review organization standards that are 

equivalent to, or exceed, the minimum qualifications for independent review organizations under 

3 AAC 28.974; 

of 

(7) a copy of the applicant's written policies and procedures that include evidence 

(A) meeting the qualifications under 3 AAC 28.974(a)(l)(A) - (F); and 

(B) ensuring adherence to the requirements under 3 AAC 28.950-

3 AAC 28.982 by a contractor, subcontractor, agent, or employee affiliated with the 

independent review organization; 

(8) a list of the reviewers retained by the independent review organization, with a 

description of each of their areas of expertise and the types of cases each reviewer is qualified to 

review; 

(9) the name, title, electronic mail address, telephone number, and facsimile 

transmission number of the physician or health care professional responsible for the supervision 

and oversight of the independent review procedure; and 
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(10) a description of the fees to be charged to a health care insurer by the 

independent review organization for external reviews. 

( e) The director may retain an outside expert to perform reviews of applications 

ubmitted under th.i ection. (Eff. _3_! _1!2_1 .::l'D f \? Register 22. 5 ) 

Authority: AS 21.06.090 AS 21.07.005 

3 AAC 28.972. Examination; suspension or revocation of registration. (a) To 

determine compliance with 3 AAC 28.950 - 3 AAC 28.989, the director may examine the 

affairs, transactions, accounts, records, and documents of an independent review organization. 

The director, after a hearing, may suspend or revoke an independent review organization 

registration for failure to meet the requirements under 3 AAC 28.970(a). 

(b) The director will suspend an independent review organization's registration for a 

fixed period of time determined by the director, or until the occurrence of a specific event 

necessary for remedying the reasons for suspension. The director may modify, rescind, or reverse 

a suspension under this section. 

( c) During a period of suspension, the director will not assign the independent review 

organization to conduct an external review in this state. The independent review organization 

may continue to conduct an external review assigned before the suspension if the director 

determines completion of the assignment to be in the best interests of the public. (Eff. 

____l__1__J£_1 ;lo I !?' , Register 225 ) 

·Authority: AS 21.06.090 AS 21.07.005 
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3 AAC 28.974. Minimum qualifications for independent review organizations. (a) 

An independent review organization is eligible to conduct external reviews under 3 AAC 28.950 

- 3 AAC 28.982, if the independent review organization has and maintains written policies and 

procedures that govern all aspects of the standard external review process and the expedited 

external review process and include, at a minimum, the following: 

( 1) a quality assurance mechanism that ensures 

(A) that external reviews are conducted not later than the specified time 

frames and that required notices are provided in a timely manner; 

(B) the selection of qualified and impartial clinical reviewers to conduct 

external reviews on behalf of the independent review organization, and the suitable 

matching of reviewers to specific cases; 

(C) that the independent review organization employs or contracts with an 

adequate number of clinical reviewers to meet the objectives under (B) of this paragraph; 

(D) the confidentiality of medical and treatment records and clinical 

review criteria; 

(E) the establishment and maintenance of written procedures to ensure 

that the independent review organization is unbiased, in addition to other procedures 

required under this section; and 

(F) that a person employed by or under contract with the independent 

review organization adheres to the requirements under 3 AAC 28.950- 3 AAC 28.982; 
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(2) a toll-free telephone service to receive information related to external reviews 

24 hours a day, seven days a week, that is capable of accepting, recording, or providing 

appropriate instruction to incoming telephone callers outside normal working hours; and 

(3) an agreement and a system to maintain required records and to provide the 

director with access to those records; the agreement must include a provision that the 

independent review organization shall reply in writing not later than five working days after 

reviewing a records inquiry from the director. 

(b) A clinical reviewer assigned by an independent review organization to conduct an 

external review must be a physician or other appropriate health care professional who meets the 

following minimum qualifications: 

(1) is an expert in the treatment of the covered person's medical condition that is 

the subject of the external review; 

(2) is knowledgeable about the recommended or requested health care service or 

treatment through recent or current actual clinical experience treating patients with the same or 

similar medical condition as the covered person; 

(3) holds a nonrestricted license in a state of the United States and, for 

physicians, a current certification by a nationally recognized medical specialty board in the area 

or areas appropriate to the subject of the external review; and 

( 4) has no history or disciplinary actions or sanctions, including loss of staff 

privileges or participation restrictions, that have been taken or are pending by a hospital, 
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governmental agency or unit, or regulatory body that raise a substantial question as to the clinical 

reviewer's physical, mental, or professional competence or moral character. 

( c) An independent review organization may not own or control, be a subsidiary of, or in 

any way be owned or controlled by, or exercise control with, a health care insurer, a national, 

state, or local trade association of health care insurers, or a national, state, or local trade 

association of health care providers. 

(d) An independent review organization selected to conduct an external review, or a 

clinical reviewer assigned by the independent organization to conduct an external review, may 

not have a material professional, familial, or financial conflict of interest with 

(1) the health care insurer that is the subject of the external review; 

(2) the covered person whose health care service or treatment is the subject of the 

external review or the covered person's authorized representative; 

(3) an officer, director, or management employee of the health care insurer that is 

the subject of the external review; 

(4) the health care professional or the health care professional's medical group or 

independent practice association recommending the health care service or treatment that is the 

subject of the external review; 

(5) the facility at which the recommended health care service or treatment would 

be provided; or 
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(6) the developer or manufacturer of the principal drug, device, procedure, or 

other therapy being recommended for the covered person whose health care service or treatment 

is the subject of the external review. 

( e) In determining whether an independent review organization or a clinical reviewer of 

the independent review organization has a material professional, familial, or financial conflict of 

interest under (d) of this section, the director will take into consideration situations where the 

independent review organization to be assigned to conduct an external review of a specified case 

or a clinical reviewer to be assigned by the independent review organization to conduct an 

external review of a specified case may have an apparent professional, familial, or financial 

relationship or connection with a person described in (d) of this section, but the characteristics of 

that relationship or connection are such that they do not constitute a material professional, 

familial, or financial conflict of interest that would prohibit selection of the independent review 

organization or the clinical reviewer to conduct the external review. 

(f) An independent review organization is presumed to be in compliance with the 

requirements of this section if the organization is accredited by a nationally recognized private 

accrediting entity that has independent review accreditation standards that the director has 

determined are equivalent to, or exceed, the minimum qualifications of this section. 

(g) The director will initially and periodically review the standards of each nationally 

recognized private accrediting entity that accredits independent review organizations to 

determine whether the accrediting entity's standards are, and continue to be, equivalent to, or 

exceed, the minimum qualifications established under this section. The director may make the 
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determination based on a National Association of Insurance Commissioners review of the 

standards. 

(h) Upon request, a nationally recognized private accrediting entity shall provide its 

current independent review organization accreditation standards to the director or to the National 

Association of Insurance Commissioners for the director to determine if the accrediting entity's 

standards are equivalent to, or exceed, the minimum qualifications established under this section. 

The director will not consider the accreditation of an independent review organization if the 

accrediting entity has not had its standards reviewed by the National Association of Insurance 

Commi. sioners. (Eff. _J _ __1_J_5 _ __1 .;lo 1<( , Regi ter '2.''2..5' ) 

Authority: AS 21.06.090 AS 21.07.005 

3 AAC 28.976. Immunity for independent review organizations. An independent 

review organization, a clinical reviewer working on behalf of an independent review 

organization, or an employee, agent, or contractor of an independent review organization may 

not be liable in damages to a person for an opinion rendered, or act or omission performed, 

within the scope of the duties of the organization, the clinical reviewer, or an employee, agent, or 

contractor of the organization under 3 AAC 28.950 --- 3 AAC 28.982 during, or upon completion 

of, an external review conducted under 3 AAC 28.950 --- 3AAC 28.982, unless the opinion was 

rendered, or the act or omission was performed, in bad faith or involved gross negligence. (Eff. 

~/ _lS__! ~JD 18" Regi ter --212.) 

Authority: AS 21.06.090 AS 21.07.005 
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3 AAC 28.978. External review reporting requirements. (a) An independent review 

organization assigned to conduct an external review shall maintain written records, in the 

aggregate by state and by health care insurer, of requests for external review for which the 

independent review organization conducted external reviews during a calendar year. 

(b) An independent review organization required to maintain written records under this 

section shall submit to the director, upon request, a report in a format specified by the director. 

The report must include 

( 1) the name and mailing address of the independent review organization; 

(2) the name, title, electronic mail address, telephone number, and facsimile 

transmission number of the person completing the report; 

(3) the name, title, electronic mail address, telephone number, and facsimile 

transmission number of the person responsible for regulatory compliance and quality of external 

reviews; and 

( 4) in the aggregate by state and by health care insurer the following: 

(A) the total number of requests assigned to the independent review 

organization for 

(i) standard external reviews; and 

(ii) expedited external reviews; 

(B) the average length of time for resolution of requests for external 

review assigned to the independent review organization for 
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(i) standard external reviews; and 

(ii) expedited external reviews: 

(C) the number of medical necessity external reviews decided in favor of 

a health care insurer and a brief list of the procedures denied; 

(D) the number of medical necessity external reviews decided in favor of 

the covered person and a brief list of the procedures approved; 

(E) the number of experimental or investigational treatment external 

reviews decided in favor of the health care insurer and a brief list of the procedures 

denied: 

(F) the number of experimental or investigational treatment external 

reviews decided in favor of the covered person and a brief list of the procedures 

approved; 

(G) the number of external reviews terminated as the result of a 

reconsideration by a health care insurer; 

(H) the number of external reviews terminated by the covered person or 

the covered person's authorized representative before issuance by the independent review 

organization of the external review decision; 

(I) the number of external reviews declined due to possible conflict of 

interest for each of the following: 

(i) a health care insurer; 

(ii) a covered person; 

93 



Register 225 , Afr:{ 2018 COMMERCE, COMMUNITY, AND EC. DEV. 

(iii) a health care provider; 

(J) a brief description of the conflicts of interest identified under (l)(i) -

(iii) of this paragraph; 

(K) the number of external reviews declined due to other reasons not 

reflected under (I) of this paragraph. 

( c) The independent review organization shall provide to the director documents or 

information requested by the director not later than five working days after receipt of the request. 

( d) The independent review organization shall retain the written records required under 

this section for at least three years. 

( e) A health care insurer shall maintain written records in the aggregate by state and by 

type of health care insurance policy offered by the health care insurer of all requests for external 

review that the health care insurer receives notice of from the director under 3 AAC 28.950 -

3 AAC 28.982. 

(f) A health care insurer required to maintain written records under this section shall 

submit to the director, upon request, a report in the format specified by the director. The report 

must include the following: 

( 1) the name and mailing address of the health care insurer; 

(2) the name, title, electronic mail address, telephone number, and facsimile 

transmission number of the person completing the report; 

(3) the name, title, electronic mail address, telephone number, and facsimile 

transmission number of the person responsible for regulatory compliance; and 
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(4) in the aggregate, by state and by type of health plan offered, the following: 

(A) the total number of requests for external review of the health care 

insurer's adverse determinations and final adverse determinations; 

resolved, 

(B) the number of requests determined eligible for external review; 

(C) the number of requests for external review resolved and, of those 

(i) the number upholding the adverse determination or final 

adverse determination of the health care insurer; and 

(ii) the number reversing the adverse determination or final 

adverse determination of the health care insurer; and 

(D) the number of external reviews that were terminated as the result of 

reconsideration by the health care insurer of an adverse determination or final adverse 

determination after the receipt of additional information from the covered person or the 

covered person's authorized representative. 

(g) A health care insurer shall provide the director with other requested documents or 

information not later than five working days after receipt of the request. 

(h) A health care insurer shall retain the written records required under this section for at 

least three years. 

(i) A health care insurer shall ensure the health care insurer's person responsible for 

regulatory compliance identified under (f)(3) of this section or the person's designated alternate 

is available to the director during the division's normal working hours, 8:00 a.m. to 4:30 p.m., 
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Alaska time zone, Monday through Friday, excluding state holidays. (Eff. ____3_;_j5__j .Jot8 , 

Register Q5_) 

Authority: AS 21.06.090 AS 21.07.005 

3 AAC 28.980. Funding of external review. A health care insurer against which a 

request for a standard external review or an expedited external review is filed shall pay the cost 

of the independent review organization to conduct the external review. (Eff. 

_ 3_ ; _Jj_; ;lo l 8 , Register )..1 f ) 

Authority: AS 21.06.090 AS 21.07.005 

3 AAC 28.982. Disclosure requirements. A health care insurer shall set out in, or attach 

to, a policy, certificate of coverage, membership booklet, or other evidence of coverage provided 

to a covered person, a description of the external review procedures described under 3 AAC 

28.950 - 3 AAC 28.982. The description must include 

( 1) a statement of the covered person's or the covered person's authorized 

representative's right to file a request for an external review of an adverse determination or final 

adverse determination with the director; the statement must include the division's current mailing 

address, electronic mail address, telephone number, and facsimile transmission number; 

(2) a statement informing the covered person that, when filing a request for an 

external review, the covered person will be required to authorize the release of medical records 
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of the covered person that may be required to be reviewed for the purpose of reaching a decision 

on the external review; 

(3) a brief description, including timelines, of each type of external review 

process; and 

( 4) a statement of the covered person or the covered person's authorized 

representative's right to provide additional information or otherwise participate in the external 

review proce s. (Eff. _3_1_1£_12018' , Register 225 ) 

Authority: AS 21.06.090 AS 21.07.005 

Article 13. General Provisions: Utilization Review and Benefit Determinations, Health 

Care Insurer Grievance Procedures, and External Review of Health Care Coverage 

Decisions. 

Section 

989. Definitions 

3 AAC 28.989. Definitions. In 3 AAC 28.900 - 3 AAC 28.989, unless the context 

requires otherwise, 

means 

(1) "adverse determination" includes a rescission of coverage determination and 

(A) a determination by a health care insurer or the health care insurer's 

designee utilization review organization that 
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(i) based upon the information provided, a request for a benefit 

under the health care insurer's health care insurance policy upon application of a 

utilization review technique does not meet the health care insurer's requirements 

for medical necessity, appropriateness, health care setting, level of care, or 

effectiveness or is determined to be experimental or investigational, and the 

requested benefit is therefore denied, reduced, or terminated or payment is not 

provided or made, in whole or in part, for the benefit; or 

(ii) an admission, availability of care, continued stay, or other 

health care service or treatment that is a covered benefit has been reviewed and, 

based upon the information provided, does not meet the health care insurer's 

requirements for medical necessity, appropriateness, health care setting, level of 

care, or effectiveness, and the requested service or payment for the service is 

therefore denied, reduced, or terminated; 

(B) the denial, reduction, termination, or failure to provide or make 

payment, in whole or in part, for a benefit based on a determination by a health care 

insurer or the health care insurer's designee utilization review organization of a covered 

person's eligibility to participate in the health care insurer's health care insurance policy; 

or 

(C) a prospective review or retrospective review determination that 

denies, reduces, or terminates or fails to provide or make payment, in whole or in part, for 

a benefit; 
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(2) "applicable non-English language" means a non-English language if 10 

percent or more of the population residing in a borough equivalent is literate only in the same 

non-English language as determined in CLAS County Data, Edition Date: January 2016, issued 

by the United States Department of Health and Human Services, Centers for Medicare and 

Medicaid Services, on January 27, 2016, and adopted by reference; 

(3) "authorized representative" means 

(A) a person to whom a covered person has given express written consent 

to represent the covered person for purposes of 3 AAC 28.900 - 3 AAC 28.982; 

(B) a person authorized by law to provide substituted consent for a 

covered person; 

(C) one of the following only if the covered person is unable to provide 

consent: 

(i) a family member of the covered person; or 

(ii) the covered person's treating health care professional; 

(D) a health care professional if the covered person's health care insurance 

policy requires that a request for a benefit under the plan be initiated by the health care 

professional; or 

(E) if the person is making an urgent care request, a health care 

professional with knowledge of the covered person's medical condition; 

(4) "best evidence" means evidence based on randomized clinical trials; if 

randomized clinical trials are not available, "best evidence" means evidence based on cohort 
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studies or case-control studies; if randomized clinical trials, cohort studies, or case-control 

studies are not available, "best evidence" means evidence based on case-series studies; if none of 

these are available, "best evidence" means evidence based on expert opinion; 

(5) "borough equivalent" means 

(A) a unified municipality; 

(B) an organized borough; or 

(C) a census area used by the United States Secretary of Commerce in the 

last decennial census that is located in the unorganized borough of the state; 

(6) "case-control study" means a retrospective evaluation of two groups of 

patients with different outcomes to determine which specific interventions the patients received; 

(7) "case-series study" means an evaluation of a series of patients with a 

particular outcome, without the use of a control group; 

(8) "certification" means a determination by a health care insurer or the health 

care insurer's designee utilization review organization that a request for a benefit under the health 

care insurer's health care insurance policy has been reviewed and, based on the information 

provided, satisfies the health care insurer's requirements for medical necessity, appropriateness, 

health care setting, level of care, and effectiveness; 

(9) "clinical peer" means a physician or other health care professional who holds 

a non-restricted license in a state of the United States and in the same or similar specialty as 

typically manages the medical condition, procedure, or treatment under review; 
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(10) "clinical review criteria" means the written screening procedures, decision 

abstracts, clinical protocols, and practice guidelines used by a health care insurer to determine 

the medical necessity and appropriateness of health care services; 

(11) "closed plan" means a managed care plan that requires a covered person to 

use participating providers under the terms of the managed care plan; 

(12) "cohort study" means a prospective evaluation of two groups of patients 

with only one group of patients receiving a specific intervention; 

(13) "concurrent review" means utilization review conducted during a patient's 

stay or course of treatment in a facility, the office of a health care professional, or other inpatient 

or outpatient health care setting; 

(14) "covered benefit" or "benefit" means a health care service to which a 

covered person is entitled under the terms of a health care insurance policy; 

(15) "covered person" means a policyholder, subscriber, enrollee, or other 

individual participating in a health care insurance policy; 

(16) "denial code" means a health care insurer specific identifier indicating the 

reason why a claim is being denied; 

(17) "department" means the Department of Commerce, Community, and 

Economic Development; 

(18) "diagnosis code" means a universal code used by a health care provider to 

categorize a health condition, illness, injury, or disease; 

( 19) "director" means the director of the di vision of insurance; 
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(20) "disclose" means to release, transfer, or otherwise divulge protected health 

information to a person other than the individual who is the subject of the protected health 

information; 

(21) "division" means the division of insurance, Department of Commerce, 

Community, and Economic Development; 

(22) "emergency medical condition" has the meaning given in AS 21.07.250; 

(23) "emergency services" means health care items and services furnished or 

required to evaluate and treat an emergency medical condition; 

(24) "evidence-based standard" means the conscientious, explicit, and judicious 

use of the current best evidence based on the overall systematic review of the research in making 

decisions about the care of individual patients; 

(25) "expert opinion" means a belief or an interpretation by specialists with 

experience in a specific area about the scientific evidence pertaining to a particular service, 

intervention, or therapy; 

(26) "facility" 

(A) means an institution providing health care services or a health care 

setting; 

(B) includes hospitals and other licensed inpatient centers, ambulatory 

surgical or treatment centers, skilled nursing centers, residential treatment centers, 

diagnostic laboratory and imaging centers, and rehabilitation and other therapeutic health 

settings; 
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(27) "final adverse determination" means an 

(A) adverse determination that has been upheld by a health care insurer at 

the completion of the internal review process applicable under 3 AAC 28.936 or 3 AAC 

28.938; or 

(B) adverse determination that, with respect to the internal review 

process, has been considered exhausted under 3 AAC 28.934(b); 

(28) "grievance" means a written complaint or, if the complaint involves an 

urgent care request, an oral complaint, submitted by or on behalf of a covered person regarding 

(A) the availability, delivery, or quality of health care services, including 

a complaint regarding an adverse determination made under utilization review; 

(B) claims payment, handling, or reimbursement for health care services; 

or 

(C) matters pertaining to the contractual relationship between a covered 

person and a health care insurer; 

(29) "health care insurance policy" means a policy, contract, certificate, or 

agreement offered or issued by a health care insurer to provide, deliver, arrange for, pay for, or 

reimburse the costs of health care services or treatments; 

(30) "health care professional" means a physician or other health care practitioner 

licensed, accredited, or certified to perform specified health care services consistent with state 

law; 

103 



Register 2 25" , Afr~ I 2018 COMMERCE, COMMUNITY, AND EC. DEV. 

(31) "health care provider" or "provider" means a health care professional or a 

facility; 

(32) "health care services" means services for the diagnosis, prevention, 

treatment, cure, or relief of a health condition, illness, injury, or disease; 

(33) "health care insurer" has the meaning given in AS 21.07.250; 

(34) "health information" means data or information, whether oral or recorded in 

any form or medium, and personal facts or information about events or relationships that relates 

to the following: 

(A) the past, present, or future physical, mental, or behavioral health or 

condition of an individual or a member of the individual's family; 

individual; 

(B) the provision of health care services or treatments to an individual; 

(C) payment for the provision of health care services or treatments to an 

(35) "independent review organization" means an entity that conducts 

independent external reviews of adverse determinations and final adverse determinations; 

(36) "managed care plan" 

(A) means a health care insurance policy that requires a covered person to 

use, or creates incentives, including financial incentives, for a covered person to use, 

health care providers managed, owned, under contract with, or employed by a health care 

insurer; 

(B) includes 
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sources: 

(i) a closed plan; and 

(ii) an open plan; 

(37) "medical or scientific evidence" means evidence found in the following 

(A) peer-reviewed scientific studies published in or accepted for 

publication by medical journals that 

(i) meet nationally recognized requirements for scientific 

manuscripts; and 

(ii) submit most of their published articles for review by experts 

who are not part of the editorial staff; 

(B) peer-reviewed medical literature, including literature relating to 

therapies reviewed and approved by a qualified institutional review board, biomedical 

compendia, and other medical literature that meet the criteria of the National Institutes of 

Health National Library of Medicine for indexing in Index Medicus (Medline) and 

Elsevier Science Ltd. for indexing in Excerpta Medicus (EMBASE); 

(C) medical journals recognized by the United States Secretary of Health 

and Human Services under 42 U.S.C. 1395x(t)(2) (Social Security Act); 

(D) the following standard reference compendia: 

(i) American Hospital Formulary Service -Drug Information; 

(ii) Drug Facts and Comparisons; 
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(iii) American Dental Association Accepted Dental Therapeutics; 

and 

(iv) United States Pharmacopoeia - Drug Information; 

(E) findings, studies, or research conducted by or under the auspices of 

federal government agencies and nationally recognized federal research institutes 

including the following: 

(i) Agency for Healthcare Research and Quality; 

(ii) National Institutes of Health; 

(iii) National Cancer Institute; 

(iv) National Academy of Sciences; 

(v) Centers for Medicare and Medicaid Services; 

(vi) United States Food and Drug Administration; and 

(vii) a national board recognized by the National Institutes of 

Health for the purpose of evaluating the medical value of health care services or 

treatments; 

(F) other medical or scientific evidence that is comparable to the sources 

listed in (A) - (E) of this paragraph; 

(38) "network" means the group of participating providers providing services to a 

managed care plan; 
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(39) "open plan" means a managed care plan other than a closed plan that 

provides incentives, including financial incentives, for a covered person to use participating 

providers under the terms of the managed care plan; 

( 40) "participating provider" means a provider who, under contract with a health 

care insurer or with the health care insurer's contractor or subcontractor, has agreed to provide 

health care services to covered persons with an expectation of receiving payment, other than 

coinsurance, copayments, or deductibles, directly or indirectly from the health care insurer; 

( 41) "person" 

(A) has the meaning given in AS 21.97.900; 

(B) includes a joint venture and a joint stock company; 

(42) "prospective review" means utilization review conducted before an 

admission or course of treatment; 

(43) "protected health information" means health information 

(A) that identifies an individual who is the subject of the information; or 

(B) with respect to which there is a reasonable basis to believe that the 

information could be used to identify an individual; 

(44) "randomized clinical trial" means a controlled, prospective study of patients 

that have been randomized into an experimental group and a control group at the beginning of 

the study with only the experimental group of patients receiving a specific intervention, which 

includes study of the groups for variables and anticipated outcomes over time; 

( 45) "rescission" 
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(A) means a cancellation or discontinuance of coverage under a health 

care insurance policy that has a retroactive effect; 

(B) does not include a cancellation or discontinuance of coverage under a 

health care insurance policy if 

(i) the cancellation or discontinuance of coverage has only a 

prospective effect; or 

(ii) the cancellation or discontinuance of coverage is effective 

retroactively to the extent the cancellation or discontinuance is attributable to a 

failure to timely pay required premiums or contributions towards the cost of 

coverage; 

(46) "retrospective review" 

(A) means review of medical necessity conducted after services have 

been provided to a patient; 

(B) does not include the review of a claim that is limited to 

(i) veracity of documentation; or 

(ii) accuracy of coding; 

(47) "treatment code" means a universal code used by a health care provider to 

identify a service or supply provided to an insured under a health care insurance policy; 

(48) "urgent care request" means a request 

(A) for a health care service or course of treatment with respect to which 

the time period for making a non-urgent care request determination 
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(i) could seriously jeopardize the life or health of the covered 

person to regain maximum function; or 

(ii) in the opinion of an attending health care professional with 

knowledge of the covered person's medical condition, would subject the covered 

person to severe pain that cannot be adequately managed without the health care 

service or treatment that is the subject of the request; 

(B) that an attending health care professional with knowledge of the 

covered person's medical condition determines is an urgent care request under (A) of this 

paragraph; 

(C) except under (B) of this paragraph, that an individual determines is an 

urgent care request if the individual is 

(i) acting on behalf of a health care insurer; and 

(ii) applying the judgment of a prudent layperson who has an 

average knowledge of health and medicine; 

(49) "utilization review" has the meaning given in AS 21.07.250; 

(50) "utilization review organization" means an entity that conducts utilization 

review, other than a health care insurer performing utilization review for the health care insurer's 

own benefit plans; 

(51) "working day" has the meaning given in AS 21.97.900. (Eff. 

_J_; _lL; ;;. o C 8 , Register~) 

Authority: AS 21.06.090 AS 21.07.005 
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Editor's note: CLAS County Data, Edition Date: January 2016, issued by the United 

States Department of Health and Human Services, Centers for Medicare and Medicaid Services, 

on January 27, 2016, may be obtained from the Centers for Medicare and Medicaid Services 

website at https ://www.ems.gov/CCIIO/Resources/Fact-Sheets-and-F A Qs/Downloads/CLAS­

County-Data_Jan-2016-update-FINAL. pdf, the Alaska Division of Insurance website at 

https://www.commerce.alaska.gov/web/ins/, or by writing to the Alaska Division of Insurance, 

P.O. Box 110805, Juneau, AK 99801-0805, or by contracting the division at 

insurance@ alaska. gov. 

Chapter 31. Miscellaneous. 

3 AAC 31.060(a) is amended by adding a new paragraph to read: 

(37) independent review organization biennial registration fee, $1,000. 

(Eff. 6/2/88, Register 106; am 7/1/89, Register 110; am 7/1/92, Register 123; am 3/30/94, 

Register 129; am 3/15/97, Register 141; am 8/23/2001, Register 159; am 12/30/2006, Register 

180; am 10/13/2011, Register 200; am 1/1/2014, Register 208; am 9/4/2014, Register 211; am 

11/26/2015, Register 216; am 8/20/2016, Register 219; am 3/3/2018, Register 225; am 

_l_;_j£__1 )O(Y, Regi ter 2Z5 ) 

Authority: AS 21.06.090 

AS 21.06.250 

AS 21.07.005 

AS 21.36.355 

AS 21.59.140 

AS 21.59:160 

110 

AS 21.61.105 

AS 21.61.109 

AS 21.66.210 



AS 21.27 .025 

AS 21.34.040 

2018 COMMERCE, COMMUNITY, AND EC. DEV. 

AS 21.59.200 AS 21.75.045 
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MEMORANDUM 

To: Hon. Byron Mallott 
Lieutenant Governor 

From: Steven C. Weaver ~CJ' 
Sr. Assistant Attorney General 

and Assistant Regulations Attorney 
Legislation and Regulations Section 

State of Alaska 
Department of Law 

Date: February 9, 2018 

File No.: JU2017200563 

Tel. No.: 465-3600 

Re: Division of Insurance regulations re: 
health care insurer utilization review 
and benefit determinations, grievance 
procedures, and external reviews; and 
independent review organizations 
(3 AAC 28.900 - 3 AAC 28.989; 
3 AAC 31.060(a)) 

We have reviewed the attached regulations from the Division of Insurance against the 
statutory standards of the Administrative Procedure Act. I have reviewed this project under a 
specific delegation dated February 8, 2018 from the Regulations Attorney. Implementing 
AS 21.07.005, enacted under ch. 41, SLA 2016, and related amendments to AS 21.07.010 -
21.07.250, the regulations establish requirements, procedures, and fees for health care insurer 
utilization review and benefit determinations, consumer grievance procedures, consumer external 
reviews, and independent review organizations. Also as specified in AS 21.07.005, the 
regulations have as their basis a number of model acts of the National Association of Insurance 
Commissioners (NAIC). 

We find no legal problems. This memorandum constitutes the written statement of 
approval under AS 44.62.060(b) and (c) that authorizes your office to file the attached 
regulations. 



Hon. Byron Mallott, Lieutenant Governor 
Our file: JU2017200563 

February 9, 2018 
Page2 

The September 1, 2017 public notice and the February 8, 2018 adoption order both state 
that this action is not expected to require an increased appropriation. Therefore, a fiscal note 
under AS 44.62.195 is not required. 

sew 

cc w/enc: (via email) 

Lori Wing-Heier, Director 
Division of Insurance 

Micaela Fowler, Regulations Contact 
Department of Commerce, Community, and Economic Development 

Chip Wagoner, Regulations Specialist 
Division of Insurance 

Erin K. Egan, Assistant Attorney General 
Commercial and Fair Business Section 



MEMORANDUM 

TO: 

FROM: 

Hon. Byron Mallott 
Lieutenant Governor 

Susan R. Pollard~ 
Chief Assistant Attorney General 

and Regulations Attorney 
Legislation/Regulations Section 

State of Alaska 
Department of Law 

DATE: February 8, 2018 

FILE NO.: JU2017200563 

TELEPHONE NO.: 

SUBJECT: 

(907) 465-3600 

Specific delegation of authority 
regarding regulations review on 
Division of Insurance regulations 
re: health care insurer utilization 
review and benefit 
determinations, grievance 
procedures, and external reviews; 
and independent review 
organizations (3 AAC 28.900 -
3 AAC 28.989; 3 AAC 3 l.060(a)) 

By this memorandum, I am delegating my authority as Regulations Attorney under 
AS 44.62 to Assistant Attorney General Steven C. Weaver for the above-referenced regulations 
project. Under this delegation of authority, Steven Weaver has my full authority under AS 44.62 
to conduct the legal review under AS 44.62 and take necessary actions on this regulations project. 

sew 

cc w/enc: 

If you have questions, please let me know. 

Scott C. Meriwether, AAC Coordinator 
Office of the Lieutenant Governor 

Steven C. Weaver 
Sr. Assistant Attorney General and 

Assistant Regulations Attorney 
Legislation/Regulations Section 



NOTICE OF PROPOSED CHANGES ON HEALTH CARE INSURER UTILIZATION 
REVIEW AND BENEFIT DETERMINATIONS, GRIEVANCE PROCEDURES, AND 

EXTERNAL REVIEWS; AND CHANGES ON INDEPENDENT REVIEW 

ORGANIZATIONS INCLUDING THE ESTABLISHMENT OF A REGISTRATION FEE, IN 
THE REGULATIONS OF THE DIVISION OF INSURANCE 

BRIEF DESCRIPTION 

The Division of Insurance proposes to adopt regulation changes to provide standards and criteria 
relating to health care insurer utilization review and benefit determinations, grievance 
procedures, and external reviews; and changes relating to the registration and regulation of 

independent review organizations, including the establishment of a registration fee. 

The Division oflnsurance proposes to adopt regulation changes to Title 3, Chapter 28 and 
Chapter 31, of the Alaska Administrative Code including the following: 

New Sections Added to Chapter 28 

3 AAC 28.900 specifies the applicability requirements for health care insurer utilization review 
and benefit determinations. 
3 AAC 28.902 requires health care insurer oversight of utilization review programs. 
3 AAC 28.904 establishes requirements for when a health care insurer contracts to have a 
utilization review organization or other entity perform utilization functions. 
3 AAC 28.906 establishes the scope and content of a utilization review program. 
3 AAC 28.908 establishes operational requirements for a utilization review program. 
3 AAC 28.910 establishes procedures for standard utilization review and benefit determinations. 
3 AAC 28.912 establishes procedures for expedited utilization review and benefit 
determinations. 
3 AAC 28.914 establishes procedures when conducting a utilization review or making a benefit 
determination for emergency services. 
3 AAC 28.916 establishes confidentiality requirements for utilization review programs. 
3 AAC 28.918 establishes disclosure requirements for utilization review programs. 
3 AAC 28.930 specifies the applicability requirements for health care insurer grievance 
procedures. 
3 AAC 28.932 establishes grievance reporting and grievance recordkeeping requirements. 
3 AAC 28.934 establishes grievance review procedures. 
3 AAC 28.936 establishes procedures for reviews of grievances involving an adverse 
determination. 
3 AAC 28.938 establishes procedures for expedited reviews of grievances involving an adverse 
determination. 
3 AAC 28.950 specifies the applicability requirements for external review of health care insurer 
coverage decisions. 
3 AAC 28.952 establishes notice of right to external review requirements. 
3 AAC 28.954 establishes procedures for requests for external review. 



3 AAC 28.956 establishes procedures for an exhaustion of internal grievance process. 
3 AAC 28.958 establishes procedures for standard external reviews. 
3 AAC 28.960 establishes procedures for expedited external reviews. 
3 AAC 28.962 establishes procedures for external reviews of experimental or investigational 
treatment adverse determinations. 
3 AAC 28.964 establishes procedures for the declination of an external review assignment by an 
independent review organization. 
3 AAC 28.966 provides for the binding nature of an external review decision. 
3 AAC 28.968 provides for the term of an initial independent review organization registration 
period and establishes renewal requirements. 
3 AAC 28.970 provides for the approval and registration of independent review organizations. 
3 AAC 28.972 establishes procedures for the examination, suspension or revocation of an 
independent review organization's registration. 
3 AAC 28.974 establishes minimum qualifications for independent review organizations. 
3 AAC 28.976 provides for immunity for independent review organizations. 
3 AAC 28.978 establishes external review reporting requirements. 
3 AAC 28.980 requires health care insurers to pay the costs of an external review. 
3 AAC 28.982 establishes disclosure requirements of external review procedures. 
3 AAC 28.999 sets forth definitions for terms in 3 AAC 28. 

Amendment to Chapter 31 

3 AAC 31.060 is proposed to be changed to establish an independent review organization 
registration fee. 

You may comment on the proposed regulation changes, including the potential costs to private 
persons of complying with the proposed changes, by submitting written comments to the 
Division of Insurance; Attention: Grey Mitchell; P.O. Box 110805; Juneau, AK 99811-0805; by 
e-mail to grey.mitchell@alaska.gov; or by fax to (907) 465-3422. Comments may also be 
submitted through the Alaska Online Public Notice System at 
http://aws.state.ak.us/OnlinePublicNotices. All comments must be received no later than 5:00 
p.m., October 19, 2017. 

Oral or written comments also may be submitted at a hearing to be held on October 6, 2017 in 
Room 102 on the first floor of the Atwood Building, located at 550 West 7th Avenue, Anchorage, 
Alaska. The hearing will be held from 11:00 a.m. to 1:00 p.m. and might be extended to 
accommodate those present before 1:00 p.m. who did not have an opportunity to comment. If 
you are unable to attend the meeting in person and would like to participate by teleconference, 
please call 1-800-315-6338 and enter the access code 42070 followed by#. 

You may submit written questions relevant to the proposed action to the Division of Insurance; 
Attention: Grey Mitchell; P .0. Box 110805, Juneau, AK 99811-0805 or by e-mail to 
grey.mitchell@alaska.gov. The questions must be received at least 10 days before the end of 
the public comment period. The division will aggregate its response to substantially similar 
questions and make the questions and responses available on the division's website at 
https://www.commerce.alaska.gov/weblins/HearingsMeetingsandNotices.aspx and on the Alaska 



Online Public Notice System. The division may, but is not required to, answer written questions 
received after the 10-day cut-off date and before the end of the comment period. 

If you are a person with a disability who needs a special accommodation in order to participate in 
the process, please contact Laura Watson at laura.watson@alaska.gov or (907) 465-2597 or TDD 
(907) 465-5437 no later than October 2, 2017 to ensure that any necessary accommodations can 
be provided. 

A copy of the proposed regulation changes is available on the division's website at 
https ://www. commerce. alaska. gov/web/ins/H earingsMeetingsandN otices.aspx. on the Alaska 
Online Public Notice System, by contacting Grey Mitchell at grey.mitchell@alaska.gov, or by 
calling (907) 269-7900 in Anchorage or (907) 465-2515 in Juneau. 

After the public comment period ends, the Division of Insurance will either adopt the proposed 
regulation changes or other provisions dealing with the same subject, without further notice, or 
decide to take no action. The language of the final regulation may be different from that of the 
proposed regulation. YOU SHOULD COMMENT DURING THE TIME ALLOWED IF YOUR 
INTERESTS COULD BE AFFECTED. Written comments received are public records and are 
subject to public inspection. 

Statutory Authority: AS 21.06.090; AS 21.07.005. 

Statutes Being Implemented, Interpreted, or Made Specific: AS 21.07.005. 

Fiscal Information: The proposed regulation changes are not expected to require an increased 

appropriation. 

DATE: August 30~ 2017. 



_ .. 

ADDITIONAL REGULATIONS NOTICE INFORMATION 
(AS 44.62.190(d)) 

1. Adopting agency: Division of Insurance, Department of Commerce. Communjty, and Economic 

Development 

2. General subject ofregulation: Health care insurer regulations to provide standards and criteria 

relating to utilization review and benefit determinations, grievance procedures. and external 

reviews along with changes relating to the registration and regulation of independent review 

organizations including the establishment of a registration fee. 

3. Citation ofregulation (may be grouped): 3 AAC 28.900 - 3 AA 28.999; 3 AAC 31 .060 
4 . Department of Law file number, if any: ___________________ _ 

5. Reason for the proposed action: 

(x) Compliance with federal law or action (identify): The Patient Protection and Affordable 

Care Act (Public Law 111-148 and the Health Care and Education Reconciliation Act 

(Public Law 111-152). 

(x ) Compliance with new or changed state statute 

( ) Compliance with Federal or state court decision (identify) _________ _ 

(x) Development of program standards 
( ) Other (identify) : ________ ________ _____ _ 

6. Appropriation/ Allocation: Insurance Operations/Insurance Operations 

7. Estimated annual costs in the aggregate to comply with the proposed action to: 

A private person: Health care insurers are required to comply with the proposed utilization 

review and benefit determination regulations only if they decide to provide or perform such 

reviews . No additional costs are expected for those heaJth care insurers already conducting 

reviews. For those health care insurer not providing or conducting reviews that decide lo do so. 

the savings resulting from the reviews should more than offset the cost of compliance with the 

regulations. 

The grievance procedures and external review regulations replace the fonner provisions in 

AS 21.07 relating to the same subject tha t were repealed by the same legislation that authorized 

the adoption of these regulations. Further, federal law already requires health care insurers to 

have grievance procedures and to comp1v with external reviews. Therefore. no additional costs 

are anticipated. 

Independent review organizations CIROs) currently are appointed. or contracted for, to provide 

external reviews bv the health care insurers. Under the oroposed regulations. the director of the 

division of insuranc would appoint IRO. on a rotating basis to perfonn the external reviews and 

would reciuire them to register with the division and pay a $1,000 biennial registration fee. The 

agCTegate cost for the re12:istration fee is estimated to be $5.000 to $10,000 bienniallv. 

Another state agency: None are an1icinated. 

A municipality: None are anticiuatec. 



8. Cost of implementation to the state agency and available funding (in thousands of dollars): 

Initial Year Subsequent 

FY 18 Years 

Operating Cost $ 0 $ 0 

Capital Cost $ 0 $ 0 

1002 Federal receipts $ 0 $ 0 

1003 General fund match $ 0 $ 0 

1004 General fund $ 0 $ 0 
1005 General fund/ 

program $ 0 $ 0 

Other (identify) $ 0 $ 0 

9. The name of the contact person for the regulation: 

Name: Grey Mitchell 

Title: Healthcare Program Coordinator 

Address: Division of Insurance 

P.O. Box 110805, Juneau, AK 99811-0805 

Telephone: (907) 465-2573 

E-mail address grey.mitchell@alaska.gov 

10. The origin of the proposed action: 

_X_ Staff of state agency 

_X_ Federal government 

General public 

Petition for regulation change 

11. 

_ __ Other (identify)__,_:..:.c:--"-""-'-"'--'-"'O===-'-'~~te"""r--'4_.,l_,,S""'L"""'A~l 6~-------

Date: __ '6_,_/_1-_3_/ _17_----'Prepared by: __ __,, __ U __ ~----
[s.ignature] 

x 

Name (printed) : Chlp Wagoner 

Title (printed): Regulations Specialist II 

Telephone: (907) 465-8486 



AFFIDAVIT OF NOTICE OF PROPOSED REGULATION 
AND FURNISHING OF ADDITIONAL INFORMATION 

I, Chip Wagoner, Regulations Specialist II of the Division of Insurance, being sworn, state the 
following: 

As required by AS 44.62.190, notice of the proposed adoption of changes to 3 AAC 28.900- 3 
AAC 28.999, and 3 AAC 31.060 dealing with health care insurer utilization review and benefit 
determinations, grievance procedures, and external reviews; and changes relating to the 
registration and regulation of independent review organizations, including the establishment of a 
registration fee has been given by being 

(1) published in a newspaper or trade publication; 
(2) furnished to interested persons; 
(3) furnished to appropriate state officials; 
( 4) furnished to the Department of Law, along with a copy of the proposed regulation; 
(5) furnished electronically to incumbent State of Alaska legislators; 
(6) furnished to the Legislative Affairs Agency, Division of Legal and Research 

Services; 
(7) posted on the Alaska Online Public Notice System as required by 

AS 44.62.l 75(a)(l) and (b) and 44.62.190(a)(l); 
(8) furnished electronically, along with a copy of the proposed regulation, to the 

Legislative Affairs Agency, the chair of the Labor and Commerce Committee of the 
Alaska Senate and House of Representatives, the Administrative Regulation 
Review Committee, and the legislative council. 

As required by AS 44.62.190, additional regulation notice information regarding the proposed 
adoption of the regulation changes described above has been furnished to interested persons and 
those in (5) and (6) of the list above. The additional regulation notice information also has been 
posted on the Alaska Online Public Notice System. 

Date: Novemberl, 2017 ~Y~ 
Chlpagcmer, Regulations Specialist II 

Subscribed and sworn to before me at Juneau Alaska on Novemberh.J , 2017 . .. 

STATE OF ALASKA 
OFFICIAL SEAL 
Brian Sonesen 

NOTARY PUBLIC 
My Commission Expires With Office 

ary Public in and for the State of Alaska 



STATE OF ALASKA ) 
) SS. 

FIRST JUDICIAL DISTRICT ) 

AFFIDAVIT OF ORAL HEARING 

I, Lori Wing-Heier, Director for the Division of Insurance being duly sworn, state the following: 

On October 6, 2017, at 11 :00 a.m., in Room 102 on the first floor of the Atwood Building 
located at 550 West 7th A venue, Anchorage, Alaska, I presided over a public hearing held under 
AS 44.62.210 for the purpose of taking testimony in connection with the adoption of changes to 

3 AAC 28.900 - 3 AAC 28.999, and 3 AAC 31.060 dealing with health care insurer utilization 

review and benefit determinations, grievance procedures, and external reviews; and changes 
relating to the registration and regulation of independent review organizations, including the 

establishment of a registration fee. 

Date: Noiem\wr ~ Q.011 

Subscribed and sworn to before me this 

Notary Public 
ELIZABETH STEWART 

State of Alas 
My Commission Expires 

(1)4:.'v\ day ofNovember, 2017 



STATE OF ALASKA ) 
) SS. 

FIRST JUDICIAL DISTRICT ) 

AFFIDAVIT OF AGENCY RECORD OF PUBLIC COMMENT 

I, Chip Wagoner, Regulations Specialist II for the Division of Insurance being duly sworn, state 
the following: 

In compliance with AS 44.62.215, the division of insurance has kept a record of its use or 
rejection of factual or other substantive information that was submitted in writing as public 
comment and that was relevant to the accuracy, coverage, or other aspect of the division of 
insurance regulations on health care insurer utilization review and benefit determinations, 
grievance procedures, and external reviews; and changes relating to the registration and 
regulation of independent review organizations, including the establishment of a registration fee. 
The division of insurance did not receive any factual or other substantive information that was 
submitted orally as public comment and that was relevant to the accuracy, coverage, or other 
aspect of the division of insurance regulations on health care insurer utilization review and 
benefit determinations, grievance procedures, and external reviews; and changes relating to the 
registration and regulation of independent review organizations, including the establishment of a 
registration fee. 

Date: November __]_, .2017 

Subscribed and sworn to before me this J-t:!:!! day of November, 2017 

~0·0~~~ 
Notary Public in and for the 
State of Alaska 
My commission expires: ~--c-



270251 ' 

0001409812 

$727.10 

AFFIDAVIT OF PUBLICATION 

STATE OF ALASKA 

THIRD JUDICIAL DISTRICT 

Jaleesa Stepetin 
being first duly sworn on oath deposes and 
says that he/she is a representative of the 
Alaska Dispatch News, a daily newspaper. 
That said newspaper has been approved 
by the Third Judicial Court, Anchorage, 
Alaska, and it now and has been published 
in the English language continually as a 
daily newspaper in Anchorage, Alaska, and 
it is now and during all said time was 
printed in an office maintained at the 
aforesaid place of publication of said 
newspaper. That the annexed is a copy of 
an advertisement as it was published in 
regular issues (and not in supplemental 
form) of said newspaper on 

September 01, 2017 

and that such newspaper was regularly 
distributed to its subscribers during all of 
said period. That the full amount of the fee 
charged for the foregoing publication is not 
in excess of the rate charged private 
individuals. 

Signed 

Subscribed and sworn to before me 
this 1st day of Septe'!)r, 2017 

b1A12 !Lo, hfrnaSQh 
Notary Public and for I 
The State of Alaska. 
Third Division 
Anchorage, Alaska 
MY COMMISSION EXPIRES 

:;* 3i Notijh f'ubuc 
BRITNEY L. THOMPSON 

State of A\p,s\\a 
~.·. ,, r,ornrnission Expires Feb 23, 2019 

NOTICE OF PROPOSED CHANGES ON HEAL TH CARE INSURER 
UTILIZATION REVIEW AND BENEFIT DETERMINATIONS, GRIEVANCE 

PROCEDURES, AND EXTERNAL REVIEWS; AND CHANGES ON 
INDEPENDENT REVIEW ORGANIZATIONS INCLUDING THE 

ESTABLISHMENT OF A REGISTRATION FEE, IN THE REGULATIONS OF THE 
DIVISION OF INSURANCE 

BRIEF DESCRIPTION 

The Division of lnsutante i:>roposes to adopt regulation ·changes to 
provide standards and criteria reJ11t1ng to health care Insurer utJUzatton 
review and benefit determinations, gflevance procedures, and external 
reviews; and changes relatl~g to fhe reglsttatfon and regulation of 
Independent review organizations, lnclud1ng the establlshment of a 
registration fee. 

Tl1e Djvlsion of Insurance Rroposes to adopt regulation changes to Title 
3, chapter 28 and Chapter 31, of tM Alaska Administrative Code 
Including the fol!owlng: 
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