BEFORE THE ALASKA OFFICE OF ADMINISTRATIVE HEARINGS ON REFERRAL
BY THE COMMISSIONER OF HEALTH AND SOCIAL SERVICES

In the Matter of )
)
N.B. ) OAH No. 18-0572-PTD
)
DECISION
I. Introduction

N.B. resides in a Health Corporation’s "Elders Home." On May 24, 2018, the Elders
Home notified Mr. B that it was discharging him because his health had improved to the point
that he no longer required the facility’s services. Mr. B requested a hearing to challenge his
discharge.

A scheduling conference was held on June 19, 2018. At that time, the parties agreed to
hold the hearing on July 20, 2018. When contacted for the July 20, 2018 hearing, Mr. B
requested a continuance. The continuance was granted. While on the record, with Mr. B
participating, a new hearing date of August 10, 2018 was selected. Mr. B was also sent written
notice of the rescheduled hearing.

Mr. B did not appear for the August 10, 2018 hearing. It proceeded in his absence. Sharon
Sigmon represented the Elders Home. All of the documents which had been previously filed by
the Elders Home were admitted into evidence. The Elder Homes’ interim licensed administrator
testified telephonically. The Elder Homes’ social worker testified in-person.

Mr. B’s treating physician determined that he could be medically discharged from the
Elders Home. Based upon the physician’s determination, as documented in Mr. B’s clinical
record, as well as the testimony that demonstrated Mr. B’s high degree of physical functionality,

the Elders Home is allowed to discharge Mr. B.

II. Facts
The following facts were established by a preponderance of the evidence.
Mr. B was admitted to the Elders Home in September 2017. Dr. Tyree is Mr.

B’s treating physician. His notes indicated that at the time of admission, Mr. B



had a diagnosis of end-stage pancreatic cancer.! As of October 22, 2017, Mr. B was still in
poor shape. He was weak, wheelchair dependent, incontinent, and required assistance with
transfers in and out of bed and other basic care needs.”> Mr. B’s condition improved and he was
able to start leaving the facility: “[n]ursing staff report that Mr. B leaves the nursing home
frequently.” A review of the nursing staff notes in the record show that Mr. B began leaving
the Elders Home frequently beginning in December 2017.

Mr. B’s condition improved to the point that he was no longer wheelchair bound. The
blood markers (CA 19-9) for pancreatic cancer also improved to the high end of the normal
range as of January 2018.* The social worker’s notes and testimony show that as of the end of
February 2018, Mr. B was walking outside along the road, and no longer needed assistive
devices.” Dr. Tyree’s notes from March 8, 2018 provide that “Mr. [B]’s condition has improved
to the point where he may no longer be benefiting from the nursing home services we have to
offer, and discharge is being arranged.”®

In May 2018, Mr. B brought an ATV to the Elders Home and began driving it. He
refused all assistance. Beginning in May 2018, he began leaving the Elders Home for extended
periods of time, including overnights, and continues to drive his ATV.” On May 22, 2018, Mr.
B met with the social worker, Dr. Tyree, and the director of nursing. In that meeting, Mr. B
stated that he could care for himself®

Mr. B was given a discharge notice on May 24, 2018.° The reason provided was “[y]our
health has improved sufficiently so that you no longer need the services provided by this
facility.”! Mr. B has refused to leave and appealed. !

The Elders Home’s social worker began looking for a placement for him starting in
February of 2018. She successfully located assisted living and semi-assisted living placements

in both a rural hub community and in Anchorage for Mr. B. Mr. B, however, has refused to help

Dr. Tyree’s progress notes from September 27,2017, pp. 1 -2, 8.
Dr. Tyree’s progress notes from October 22, 2017, p. 1; Social Worker’s testimony.
Dr. Tyree’s progress notes from December 14, 2017, p. 1.

Dr. Tyree’s progress notes from March 8, 2018, pp. 1, 6.

Social Worker’s notes from February 28,2018, and testimony.
Dr. Tyree’s progress notes from March 8, 2018, p. 6.

Social Worker’s notes from May 16, 2018, and testimony.

Social Worker’s notes from May 22, 2018.

Social Worker’s notes from May 24, 2018.

May 24, 2018 Discharge Notice.

May 24, 2018 Appeal Notice.
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complete the necessary paperwork for those placements. The social worker also contacted Mr.
B’s sister, who lives in a nearby village, who is willing to have Mr. B move in with her. The
Elders Home would pay for the cost of transporting Mr. B to his sister’s home.!?

Dr. Tyree wrote a “summary assessment” of Mr. B on July 18, 2018. It provides that Mr.
B’s CA 19-9 (pancreatic tumor marker) was at 50 in August 2017, and that it had decreased to
35, “on the border of the normal range,” as of January 28, 2018 and that it was 32, within normal
range, as of May 15, 2018. Dr. Tyree further stated that Mr. B “requires none of the skilled
nursing services we offer at the nursing home.”!?

III. Discussion

A resident of a nursing facility has a number of rights. One of those rights is that he or she
cannot be discharged involuntarily from that facility, unless certain conditions are satisfied.'*
The relevant condition for this case is whether the “resident’s health has improved sufficiently so
the resident no longer needs the services provided by the facility.”!* In order to discharge a
resident based on improvement, that improvement must be documented in the resident’s clinical
record by his or her physician. !¢

The Elders Home has the burden of proofin this case.!” It must establish, by a
preponderance of the evidence, that Mr. B’s health has improved to the point that he no longer
requires the Elders Home’s services. The evidence shows that as of mid-May 2018, if not earlier,
Mr. B was physically stable, no longer required medical treatment from the Elders Home, and
was able to care for himself.

By federal regulation, a nursing facility “must provide sufficient preparation and
orientation to residents to ensure safe and orderly . . . discharge from the facility.”'® The Elders
Home has tried to provide that preparation and orientation for Mr. B, but Mr. B has not
cooperated. The Elders Home has met its obligations under this regulation.

IV. Conclusion

The Elders Home has satisfied its burden of proof: Mr. B’s condition has

improved, as documented by Dr. Tyree in the clinical record, to the point where he does not

: Social work’s testimony. Also see the social worker’s notes of February 23, 28, May 18, 21, and 22. Dr.
13 Tyree’s July 18, 2018 “Summary Assessment.”

14 42 U.S.C. § 1396r(c)(2)(A); 42 C.F.R. § 483.15(c).

15 42 U.S.C. § 1396r(c)(2)(A)(ii); 42 C.F.R. § 483.15(c)(1)(D)(B).

16 42 C.F.R. § 483.15(c)(2).

17 7 AAC 49.135.

13 42 U.S.C. § 1396r(c)(2)(C); 42 C.F.R. § 483.12(c)(7).

OAH No. 18-0527-PTD 3 Decision



require residency at the Elders Home, and the Elders Home has complied with the requirement
that it provide the requisite preparation and orientation. The Elders Home’s decision to
discharge Mr. B is upheld.

DATED this 17" day of August, 2018.

Lawrence A. Pederson
Administrative Law Judge
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Adoption

The undersigned, by delegation from the Commissioner of Health and Social Services,
adopts this Decision under the authority of AS 44.64.060(e)(1) as the final administrative
determination in this matter.

Judicial review of this decision may be obtained by filing an appeal in the Alaska
Superior Court in accordance with Alaska R. App. P. 602(a)(2) within 30 days after the date of
this decision.

DATED this Z% dayof,&w ,2018.

Deborah Erickson, MBA

Project Coordinator

Office of the Commissioner
Department of Health & Social Services
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