BEFORE THE ALASKA OFFICE OF ADMINISTRATIVE HEARINGS ON REFERRAL
BY THE ALCOHOLIC BEVERAGE CONTROL BOARD

In the Matter of )

)
TRIPLETS, INC. ) OAH No. 18-0628-ABC
) Agency No. 4733

DECISION
. Introduction

A liquor license must be operated for a certain amount of time each year. If a liquor
license is not operated for that minimum time, a waiver of the yearly operation requirements
must be requested and received from the Alcohol Beverage Control Board (Board). Within
certain parameters, the Board has the discretion to deny requests for a waiver.

Triplets, Inc. is the owner of Alaska Beverage Dispensary License No. 4733, which it
acquired in 2014. It applied for and received waivers of the yearly operating requirement in
2014 and 2015. Triplets submitted applications to waive the operating requirement for 2016 and
2017. The waiver requests and the related renewal request were denied. Triplets requested a
hearing to challenge those denials.

The evidence presented at hearing established that the License 4733 was not operated in
2016 or 2017. However, Triplets thought the license had been transferred to a sister company,
Twins, Inc., and was being operated at the Twins premises. This was mistaken, but the error was
due in part to communication failures that were not caused by Triplets. The lack of notice
supports the Board exercising its discretion to grant the waiver applications for 2016 and 2017,
and to approve a waiver for 2018 due to this case having been in hearing status since 2018.

Triplets was also denied a renewal of its license because the underlying waivers had not
been approved. Upon approval of the waivers, the renewal should also be granted.

Il. Facts!

Triplets and Twins are two separate Alaska corporations, both of which are wholly
owned by brothers John Emmi and Ernest Emmi. Twins owns and operates the Grandview Hotel
in Wasilla. The Grandview Hotel contains a restaurant known as The Grill on its lower level.?
The Grill has a tourism beverage dispensary license, License 4419.% Triplets owns a business

known as the Locals Pub & Pizzeria, which is located in a separate building adjacent to the

! The facts recited below were established by a preponderance of the evidence.
2 Testimony of Sandra Joynes.
3 Agency Record (AR) § 4, p. 16



Grandview Hotel.* The Locals Pub & Pizzeria also has a tourism beverage dispensary license,
License 5180.° Sandra Joynes, who was the general manager for the Grandview Hotel, The
Grill, and the Locals Pub & Pizzeria until July 2017, was responsible for the day to day operation
of these businesses, with minimal oversight from the Emmis.®

Triplets purchased License 4733, a dispensary license, in 2014.7 It did not have a
location to operate it and applied to the Board for a waiver of the yearly operation requirement in
2014 and 2015.% The Board granted the waiver for those two years. Sandra Joynes was told by
AMCO staff that a third waiver would not be granted.®

On September 21, 2016 Triplets applied to transfer License 4733 to Twins, at The Grill’s
location.'® The application indicated that Ms. Joynes was the contact person for Twins and listed
her email as | - E'sewhere in the application, Ms. Joynes was authorized to
discuss the transfer with AMCO staff. The application stated: “Sandra Joynes — GM of
Operations. She runs the businesses.”!?

Following the submission of the transfer application, during September 23 — 30, there
were multiple emails exchanged between Shilo Senquiz with AMCO and Ms. Joynes, using the
email address | On September 30, 2016, however, Ms. Senquiz sent an
email to | - 2» incorrect address due to the omission of the letter “n”. The
September 30 email contained a letter attachment, stating that the transfer application was
complete, but that the license “will not be finally issued and ready to operate until all necessary
approvals are received and a preliminary inspection of your premises by AMCO enforcement
staff is completed.” The letter indicates that it was sent by email and does not contain a mailing
address for the recipient.!*

Ms. Joynes, who did not receive the mis-addressed letter, did not know that a premises
inspection was required. No one from AMCO contacted Ms. Joynes to tell her that a premises

4 Testimony of Sandra Joynes.
5 AR §AR § 4, p. 16.

6 Testimony of Sandra Joynes; Testimony of Ernest Emmi.
7 AR § 2.

8 AR §3.

9 Testimony of Sandra Joynes.
10 AR 84, pp. 12 -27.

1 AR §4,p. 13.

12 AR §4,p. 16.

13 AR 84, pp.2-6.

14 AR 87, pp. 45 — 46.
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inspection was required, nor did anyone from AMCO show up to do a premises inspection.’®
John Emmi, who has an interest in two other liquor licenses besides the Twins and Triplets
licenses, believed that the premises inspection requirement was only for brand new premises,
which the Twins location was not.®

AMCO staff sent notice to the Department of Revenue, the Department of Labor —
Employment Security, the Department of Labor — Workers Compensation, the Department of
Environmental Conservation, the State Fire Marshall’s Office, and the City of Wasilla, telling
those entities that an application to transfer License 4733 had been filed and asking them to
indicate whether there were any non-compliance issues which would affect the transfer.’

The transfer was placed on the Board’s delegated consent agenda for October 26, 2016.
The agenda said that “[a]ll statutory requirements have been met,” the background investigation
was pending, and that approvals were still needed from the Department of Environmental
Conservation and the City of Wasilla. The agenda does not mention a need for a premises
inspection.*® The Department of Environmental Conservation submitted its non-objection to the
transfer on October 20, 2016.2° The license transfer was approved as part of the delegated
consent agenda.?® The City of Wasilla submitted its non-objection on October 27, 2016, the day
after the Board meeting.?!

No one from AMCO contacted Ms. Joynes, who was the contact person on the transfer
application, to let her know that in order for the transfer to be effectuated that the premises had to
be inspected. She was told that the license would just show up in the mail, and she thought that
the transfer had been approved. She thought that a license did show up in the mail and that she
just hung it up.?> However, the license was never transferred, and so this clearly did not occur.?
The liquor license that is currently displayed in The Grill is License 4419.%* 1t is undisputed that
neither Triplets nor Twins were notified that the transfer of License 4733 to Twins did not occur

and that the transfer application had been denied.

15 Testimony of Sandra Joynes.

16 John Emmi testimony; AR § 4, p. 16.

u AR § 4, pp. 28 - 55; AR § 7, pp. 47 — 54.

18 AR § 4, p. 59

19 AR § 4, pp. 35 - 36.

2 Testimony of AMCO Director Erika McConnell.
2 AR § 4, p. 60.

2 Testimony of Sandra Joynes.

3 Testimony of AMCO Director Erika McConnell.
2 Testimony of John Emmi.
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Ms. Joynes stopped working for Twins and Triplets in July 2017. She was replaced by a
couple, the Metivas. The Metivas took over the day to day management of Twins and Triplets,
with the understanding that they would eventually purchase those businesses. 2

A renewal application for License 4733 was received by AMCO on January 4, 2018.%
AMCO had sent the application, containing prefilled information, to Triplets.?” The prefilled
information provided that Triplets, not Twins, was the owner of License 4733, and that it had no
operating premises. Ernest Emmi did not fill out the remainder of the application. He thinks it
was prepared by the Metivas. He signed the renewal application on December 28, 2017 without
reading it.?® The Metivas are no longer affiliated with Triplets or Twins. Ernest Emmi, when
going to the Grandview Hotel in late December, discovered the Metivas not in residence,
apparently on an extended vacation, and the business deeply in debt.?®

On February 2, 2018, AMCO staff emailed Triplets and let it know that there were
problems with the renewal application and that it needed to apply for a waiver of operations for
2016 and 2017.%° Up until this time, both John Emmi and Ernest Emmi thought that the license
had been transferred.3! Triplets then applied for a waiver of operations for License 4733 for
2016 and 2017, submitting the application on February 28, 2018 over Ernest Emmi’s signature.
The waiver applications for both 2016 and 2017 contain the identical language:

The license was purchased in July 2014 from Wasilla Apple Inc. At this time we
have no set plans for it and there is a possibility we may sell it.%3

However, in mid-February 2018, Twins had begun an extensive revision of the pool (aquatic)
area in the Grandview Hotel with the idea of converting it into a pool (billiards) hall where the
liquor license would be operated.®* The explanation for the discrepancy is that the waiver
application forms were filled out by one of the Triplets/Twins office staff who told Ernest Emmi
that she had been instructed by AMCO staff to fill the forms the exact same way as they had

been submitted in the past.®®

% Testimony of Sandra Joynes.

% AR 8§ 5, pp. 5 - 9; Testimony of Ernest Emmi.
2 Testimony of Ms. McConnell.

8 Testimony of Ernest Emmi.

3 Testimony of Ernest Emmi.

% AR 85, pp.2-4.

31 Testimony of Ernest Emmi and John Emmi.
% AR §6, pp. 6 -9.

3 ARS§6,pp.7,09.

34 Testimony of Ernest Emmi; Triplets Exs. 4 — 9.
% Testimony of Ernest Emmi.
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The renewal and waiver of operations applications were presented to the Board on April
16, 2018, where the Board denied the waiver of operation requests and the related renewal.*
The matter came before the Board again on June 12, 2018, where the Board again denied the
renewal and the waiver of operation requests.

Triplets requested a hearing to challenge the denials of its applications for renewal and
waiver of operations for License 4733. Because of scheduling issues, and with consent of both
parties, the hearing did not take place until April 12, 2019. Darryl Thompson represented
Triplets. Sandra Joynes, Ernest Emmi, and John Emmi testified for Triplets. Assistant Attorney
General Harriet Milks represented AMCO. AMCO Director Erika McConnell testified for
AMCO. All of the parties’ exhibits were admitted into evidence.

I1l.  Discussion

During the period at issue in this case, a liquor license had to be operated a minimum of
30 days, eight hours per day, each year.®” A licensee may request that the operating requirement
be waived. In determining whether the waiver should be granted, “the board will determine
whether, through no fault of the licensee or because the premises are under construction, the
licensed premises could not be operated for the required period during the preceding year.”3®
When, as is the case here, a licensee is applying for a third or subsequent waiver of the operating
requirement, the applicable regulation provides:

The board will, in its discretion, deny a third or subsequent consecutive application
for waiver unless the licensee clearly shows that the licensed premises were not
operated because the premises were condemned or substantially destroyed by any
cause . . . Additionally, a third or subsequent consecutive application for waiver

that does not identify a licensed premises location will, in the board’s discretion, be
denied.%

When a liquor licensee applies to renew a license that has not been operated for the
yearly minimum requirement during each of the immediately preceding two years, the renewal
“shall be denied ... unless the board determines that the licensed premises are under construction

or cannot be operated through no fault of the applicant.”*

3% AR § 8, pp. 9 - 10.

2 Former AS 04.11.330(a)(3) (statute in effect through October 10, 2018). The statute was modified,
effective October 11, 2018, to change the operating requirement to 240 hours per year instead of 30 eight-hour days.
38 3 AAC 304.170(b).

3 3 AAC 304.170(e).

40 AS 04.11.330(a)(3).
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On factual issues, Triplets has the burden of proof in this case by a preponderance of the
evidence.* However, there are essentially no disputes of fact; the case presents issues of law
and of the application of the Board’s discretion to undisputed facts.

A Waiver

AMCO argues that there is no discretion in this matter: the Board is required to deny the
applications for the 2016 and 2017 waiver, the third and fourth waiver applications, because the
“premises were [not] condemned or substantially destroyed by any cause.” This construction
does not take into account the entirety of the applicable regulation. The regulation distinguishes
between licenses that have a premises and licenses which do not have a premise. The language
that “[t]he board will, in its discretion, deny a third or subsequent consecutive application for
waiver unless the licensee clearly shows that the licensed premises were not operated because the
premises were condemned or substantially destroyed by any cause” applies to licensed premises.
However, License 4733 does not and has not had a licensed premise since it was transferred to
Triplets in 2014. The waiver of operations request would instead fall under the later portion of
the same regulation, which provides “[a]dditionally, a third or subsequent consecutive
application for waiver that does not identify a licensed premises location will, in the board’s
discretion, be denied.*? Because Triplets does not have a licensed premises location for License
4733, the waiver applications would fall under this provision allowing the Board discretion.

The facts of this case support the Board’s exercising its discretion to grant the waiver of
operations for 2016 and 2017. When Triplets applied to transfer the license to Twins in 2016,
the critical correspondence notifying Triplets of the additional step that needed to happen to
complete the transfer was sent to an invalid email address. Because there had been multiple
prior emails exchanged between AMCO staff and Ms. Joynes at correct address, the use of a
wrong address was a staff error. Given the lack of any information, Ms. Joynes reasonably
inferred that the transfer had successfully occurred.

It is undisputed that the transfer to Twins did not occur. If AMCO had followed up and
informed Triplets that a premises inspection was required to complete the transfer, or if AMCO
had notified Triplets that the transfer was denied due to the lack of an inspection, Triplets could
have rectified the situation. Instead, Triplets thought the transfer had occurred and that Twins

was operating License 4733 at The Grill.

4 Rollins v. State, Dept. of Public Safety, 312 P.3d 1091, 1095 (Alaska 2013).
42 3 AAC 304.170(e).
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It must be acknowledged that if Twins had taken a close look at the licenses in its
possession, it would have noticed it only had License 4419 for The Grill, and not License 4733.
Hence, the communication problem was not entirely on the AMCO side of the ledger. However,
the Board’s director had been delegated authority to complete the transfer and effectively denied
the transfer due to a failure to comply with a condition of the approval — the premises inspection.
This denial occurred without notice and a hearing. It is undisputed that AMCO did not notify
Triplets or Twins that the transfer was denied. AMCO therefore failed to comply with explicit
statutory notice requirements:

(b) The board may review an application for the issuance, renewal, transfer of
location, or transfer to another person of a license without affording the applicant
notice or hearing, except

(1) if an application is denied, the notice of denial shall be furnished the
applicant immediately in writing stating the reason for the denial in clear and
concise language; the notice of denial must inform the applicant that the
applicant is entitled to an informal conference with either the director or the
board, and that, if not satisfied by the informal conference, the applicant is
then entitled to a formal hearing ...*3

The lack of required notice supports exercising the Board’s discretion to give Triplets another
chance to complete the transfer and deal with the license in the ordinary manner. This, in turn,
justifies approval of its 2016 and 2017 waiver applications at this time. Because this case has
been in hearing status since June of 2018, any operating requirement for 2018 should also be
waived.

B. Renewal

The 2018 renewal of Licensee 4733 is also at issue. It is undisputed that License 4733
was not operated for 2016 and 2017. The statute that governs renewals would proscribe a
renewal of License 4733 under those circumstances “unless the board determines that the
licensed premises are under construction or cannot be operated through no fault of the
applicant.”** While there is evidence showing that the premises where the licensee hopes to
operate the license were under construction beginning in February 2018, the first exception does
not apply because that construction did not begin until after the two non-operating years (2016

and 2017) had passed and after the application for a renewal was filed.

3 AS 04.11.510(b).
“ AS 04.11.330(3)(3).
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The second exception “cannot be operated through no fault of the applicant” is the
exception that controls in this case. As discussed at length above, the lack of operation was due
to AMCO’s not notifying Triplets that the transfer to Twins was subject to premises inspection
and the transfer was effectively denied due to the lack of an inspection. While Triplets should
have noticed that there was no final approval and as such is not entirely blameless in the broad
history of miscommunications, the key causative factor here was the lack of notice of the
required condition and AMCO?’s failure to comply with the statutory requirement that it notify
the applicant that the transfer was denied. The licensee had no fault in this central causative
factor. As such, the Board should, as with the waiver applications, approve the renewal.

C. Remedy

The Board’s regulations allow the Board to “impose conditions along with the approval
of an application for waiver.”* Given the facts of this case, including the multiple waivers of the
yearly operational requirement, it is appropriate to require that this license be transferred to a
licensed premises, which could be to a premises owned by Triplets — the current owner of the
license, or by a transfer to Twins or some other entity, and operated for the required minimum
amount of time in 2019. License 4733, regardless of who its owner is, should not be eligible for
a waiver of the 2019 operational requirement. In other words, Triplets and Twins will have
another chance to make use of the license, but one of only limited duration—they will have to
make sure they take action promptly.

IV.  Conclusion

The unique facts of this case support the Board’s exercise of discretion in this case. The
waiver of operation applications for 2016 and 2017 and the 2018 renewal application are
approved, subject to the condition that the license be transferred to a licensed premises and
operated for the required amount of time in 2019. The operating requirement for 2018 is also
waived since the License could not be operated during the pendency of this case. License 4733
is not eligible for a waiver of the 2019 operating requirement.

Dated: May 28, 2019

Signed

Lawrence A. Pederson
Administrative Law Judge

45 3 AAC 304.170(f).
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Adoption

The ALCOHOLIC BEVERAGE CONTROL BOARD adopts this decision as final under the
authority of AS 44.64.060(e)(1). Judicial review of this decision may be obtained by filing an
appeal in the Alaska Superior Court in accordance with AS 44.62.560 and Alaska R. App. P.
602(a)(2) within 30 days after the date of distribution of this decision.

DATED this 10th day of July, 2019.

By:  Signed
Signature
Robert Klein
Name
Board Chair
Title

[This document has been modified to conform to the technical standards for publication. Names may have been
changed to protect privacy.]
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