BEFORE THE ALASKA OFFICE OF ADMINISTRATIVE HEARINGS ON REFERRAL
BY THE COMMISSIONER OF REVENUE

In the Matter of : )
)
L. A. N. )
) OAH No. 08-0662-PFD
2008 Alaska Permanent Fund dividend ) DOR No. 2008-040-4601
DECISION

l. Introduction

L. A. N. filed a timely application for a 2008 Alaska Permanent Fund dividend. The
Permanent Fund Dividend Division denied the application and Ms. N. filed an appeal. The
assigned administrative law judge convened a telephonic hearing on January 22, 2009. Ms. N.
was not available at her telephone number of record. On January 29, 2009, Ms. N. notified the
Office of Administrative Hearings that she did not wish to engage in an evidentiary hearing, and
the matter was deemed submitted for decision on the record.

1. Facts

Prior to 2007, L. A. N. was convicted of two violations of the Anchorage Municipal
Code: first, in 1999 (No. 3AN-M99-09000CR; disorderly conduct; AMC 08.30.120(a)(3));*
second, in 2002 (No. 3AN 02-01000CR; contributing to the delinquency of a minor; AMC
08.10.060).”

On May 13, 2007 Ms. N. was jailed following her arrest on two charges of assault under
the Anchorage Municipal Code.® She was transferred to the Hiland Mountain Correctional
Center on May 14, and on May 23 she was convicted on a plea of no contest to one charge of
violating of AMC 08.10.010(b)(1); the other charge was dismissed.* That same day she was

sentenced to a jail term and released from custody.’

Exhibit 4, page 7; Exhibit 7, pages 3-7.

Exhibit 4, page 5. The division submitted another exhibit that lists this case only as a booking (and does
not show a conviction). Exhibit 4, page 7. The administrative law judge takes notice of the unofficial online court
records in the cases referenced by the division, subject to any objection by Ms. N. See 2 AAC 64.300(a). Those
records state that the case resulted in a conviction following a guilty plea at arraignment, and that Ms. N. was
sentenced to five days in jail, suspended. See www.courtrecords.alaska.gov (accessed April 6, 2008).

3 Exhibit 4, page 8

4 No. 3AN M00-04000CR. See Exhibit 4, page 7. Court records available online state that the case resulted
in a conviction on one charge and dismissal of the other following a no contest plea. See
www.courtrecords.alaska.gov (accessed April 6, 2008).

> Exhibit 4, pages 7-9.
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I11.  Discussion

AS 43.23.005(d) provides that an individual is ineligible for an Alaska Permanent Fund
dividend if during the qualifying year, “the individual was incarcerated as a result of the
conviction in this state of a...(B) misdemeanor if the individual has been convicted of...(ii) two
or more prior misdemeanors as defined in AS 11.81.900.” AS 11.81.900 b)(3) defines a
misdemeanor as a crime (“an offense for which a sentence of imprisonment is authorized”)® “for
which a sentence of imprisonment for a term of more than one year may not be imposed.”

Ms. N.’s appeal document asserts that one of her prior convictions was for “mischief”
rather than for a misdemeanor and that “most of my charges were dismissed.”’

The Anchorage Municipal Code provides that a sentence of imprisonment of up to one
year may be imposed for a violation of AMC 8.10.010(b)(1)® or AMC 08.10.060,° and of up to
six months for a violation of AMC 08.30.120(a)(3).*° Under current law, therefore, all of Ms.
N.’s convictions are for misdemeanors. While the division has not submitted copies of the code
as it was in effect when Ms. N. was convicted, there is evidence in the record that the 1999
conviction was a misdemeanor at the time,*! and online court records support the Department of
Correction’s characterization of the 2002 conviction as a misdemeanor.** Thus, Ms. N. has not
shown that the division’s determination that she had two prior misdemeanor convictions was
erroneous.

That Ms. N. has not shown that either of her prior convictions was not a misdemeanor
does not entirely resolve the case, however. The facts of the case raise a legal issue: whether
Ms. N.”s 2007 incarceration was a “result” of the 2007 conviction. Ms. N. was originally
incarcerated as a result of her arrest, not as a result of a conviction. She remained incarcerated
through the time she was convicted on May 23; she was immediately thereafter sentenced to time

served and released.™® Because Ms. N. was convicted, the time served prior to conviction is

AS 11.81.900(b)(11).

Exhibit 5, page 2.

AMC 08.10.010(E).

AMC 08.10.060(A).

10 AMC 08.30.120(C).

1 See Exhibit 3, page 7 (imposing $50 fee for misdemeanor), page 4 (offense identified as misdemeanor).
12 See note 2, supra.

B See Exhibit 4, page 9 (“RLS-TIME SERVED”). The online court records indicate that a sentence of 210
days with 195 days was imposed. Ms. N. actually served 11 days, from May 13-23. The four day discrepancy
between the time imposed and the time served is unexplained.
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deemed for purposes of AS 43.23.005(d) to have been served beginning on the date of the
conviction.** Her incarceration may therefore reasonably be characterized for purposes of AS
43.23.005(d) as a “result” of the conviction even though it was occasioned by her arrest and, but
for a few moments on May 23 between her conviction and her release, occurred before the
conviction.
IV.  Conclusion

The division’s denial of the application of L. A. N. for a 2008 Alaska Permanent Fund
dividend is AFFIRMED.
DATED April 6, 2009. Signed

Andrew M. Hemenway
Administrative Law Judge

Adoption

This Order is issued under the authority of AS 43.05.010 and AS 44.17.010. The
undersigned, on behalf of the Commissioner of Revenue and in accordance with AS 44.64.060,
adopts this Decision and Order as the final administrative determination in this matter.

Judicial review of this decision may be obtained by filing an appeal in the Alaska
Superior Court in accordance with Alaska R. App. P. 602(a)(2) within 30 days after the date of
this decision.

DATED this 11th day of May, 20009.

By:  Signed
Signature
Andrew M. Hemenway
Name
Administrative Law Judge
Title

[This document has been modified to conform to technical standards for publication]

1 See generally, State v. Anthony, 810 P.2d 155, 162 (Alaska 1991); In Re A.P., OAH No. 07-0343-PFD
(Department of Revenue, November 28, 2007).
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