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L. Introduction
In July 2014, Respondent Wesley McQuiltin: was one of threg Anchorage Airport Police
and Fire Department K-9 officers who, during a training exercise, briefly lost track of, then
recovered, an éxplosives training aid. Officer McQuillin was terminated following an
investigation of this incident. At AAPFD's recommendation, the Executive Director of the Alaska
Police Standards Counci) filed an accusation seeking to revoke Officer McQuillin's Alaska Police,
Officer Certification. While Officer McQuillin's challenge to that action was pending, an
arbitrator overturned his discharge, ordering hiin reinstated. Although AAPFD then rescinded its
recommendation to decertify Officer McQuillin, the Executive Director continued to pursue. the
accusation against him.
After a full hiearing and based on a careful reviéw of the evidence, the'Executive Director
did not meet his burden of showing that revocation is mandatory. nor that it would be appropriate
under the circumstances o_f this case, Indeed, the evidence showed that basic allegations in the
Amended. Accusation against Qfficer McQuillin were unproven. The Executive Director's
requested reyocation of Officer McQuillin's certificate is therefore. denied.
IL. Factual and Procedural History
A AAPFD K-9 unit overview
The Anchorage Airport Police and Fire Department is the law enforcement organization responsible.
for safety and security at Ted Stevens Anchorage International Airport. Organizationally, AAPFD
is part of the-Department of Transportation -and Pubiic Facilities ("DOT"). Tts officets arejointly
trained and certified as police officers and fire fighters.
During the time at jssue in this case AAPFD included . a four-officer ‘canine ufit run in
cooperation with the Transportation Security Administration (TSA). The AAPED K-9 officers

received specialized training through TSA, used TSA-owned dogs, and were required to be



recertified annuélly by TSA.! The agencies’ relationship was formalized through a Statement. of
Joint Objectives, referred to as “the SO

TSA Field Canine Coordinator David Vasek: oversaw the K-9 training activities- and the
AAPFD K-9 program's compliance with TSA policy and objectives.” During the time at issue in
this case, and-as of the time of the hearing, AAPFD was overseen by Chief Jesse Davis.” Chief
Davis was not aproponent of AAPFD having a separate K-9 unit, and the K-9 program was
formally. discontinued shortly after the termination of Officers Trent and MeQuillin.®

B. McQuillin professional experience

Officer McQuillin joined AAPFD: ini 2007 as-an Airport Police & Fire Officer ("APFO").
Inthe years that followed, he was promoted from APFO [ to APFO 11, and eventually became a
Field Training Officer.® In 2013, Officer McQuillin applied for and was offéred a canine handler
position.

During his time at AAPFD ~ including affer the incident that was the focus of the hearing
inthis case — Officer McQuillin consistently receiveéd performance evaluations in the “high
acceptable” range.” His last three evaluations described Officer McQuillin as "ahigh energy
Perforirier [who] will regularly go out ofhis way to assist an shift";® “adedicated officer who has
demonstrated a good, pesitive attitude™;’ and “a dedicated, optimistic employee who has a good
attitude towards thejob and works to provide apositive relationship with co-workers, supervisors

(10 e _ .. . o,
""" An evaluation issued one month after the incident:in this case gave him an

and the public.
overall rating of "high acceptable” and recommended "continued employment and-applicable step

increase." ' T he August 2014 evaluation noted Officer McQuillin's "strong willingness 1o-assist

! Vasek testimony,
3

= Vasck testimony; McQuillin testitmony; Trent testimony. Apparently becaise the SOTO'is considered a
confidential federal security document, it is notincluded inthe agency record inthis case, and the Executive Director didnotsubmit
itasanexhibit, undersealorotherwise.

‘Vasck testimony, _

Chiefl Davisjoinied AAPFD 'i'n'200_8,_a_nd_ became Chief in20§1.

Trent testimony; Vasck testimony; Bx, 2-1, p. 9

Ex. 2-4.

_ Fx. 2-4, pp. 1-2(2014 evaluation), 3-5 {2013 evalvation), 6-9{2¢12 evaluation), 9-12 {2011 evaluation}, 13-
15 (2010 gvaluation); 16-17 (2009 ¢valuation}, Burlanire testimony.

= A P

¢ Ex. 2-4, p. 2 (Deputy Chief Shulling, 2014):

® Tx. 2-4, p. 3 (Gary Delk, 2013); scc alse Ex. 2-4, p. 4 (Officer McQuillin "can be counted for completion of '
his dutics or assighments with good judgment”}.

B Ex. 2-4, p. 7 (Gary Delk, 2012).

" Ex. 2-4,p. L.
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on shift whenever h¢ can," and deseribed him as "eager to learn more to better himself; his team
and the department.” .

Officer MeQuillin was_'simi_lar'ly highty 1'egarded By fellow officers, who, when asked to
provide letters of suppott after the events described here, described him as "enthusiastic and
helpful," "especially competent and trustworthy, and *dedicated";"* "very professional" and

"always available and willing to he_l_p";” "alivays an officer who would go above ard beyond to

help out other officers":'® "an outstanding example of'what the geéneral public expects when they

think of public servants”; '®and “professional, kind, always willing to help out [and having] very

high moral character.” 17
C. ‘The canine program, caninc training, and training-aids
L K9 Unitstructure and lraining overview.

All of the requited K-9 training for AAPFD canine handlers is conducted by the TSA. 8
Before he couid formally join. the K-9 unit, Officer MeQuillin was required to complete TSA's
ten-week canine handler course at Lackland Air Force Base in Texas. " This training program
focused .on becoming a dog handler; it is not an explosives course. 2 "Most of the instruction
focused on caring for the dog and performing the responsibilities of a handler, such as interpreting
the dog's cues, keeping . the dog motivated, et cetera.”!

Officer McQuillin and his TSA-provided dog, Hinter, comipleted the program during the
summer of 2013. Upon returning to Anchorage, Officer MeQuillin and Hunter began working
and training with the AAPFD canine team. At the time, the Department had three other canine
handlers -William Kemper, Dustin Schmidt, and Herman Trent. The canine officers usually
worked in two-person shifts, although the four officers sometimes overlapped for part of the
week. As the'most funior canine officer, Officer McQuillin was advised to and did follow the.

lead of Officer Herman Trent, the most senior canine officer.®

i Ex. 2-4, p. 2.

13 Affidavit of Jack McFarland, p. 2.
1+ Affidavitof Tim Lewis,p. |,

'15_ Affidavit of Brent Lowen, p. 1.

ij Afidavit of Daniel Nowak, p. 2.

Burkmire testimony:

Trentfestimony; Davis testimony; MeQuillin testimpny,

McQuillin tesiimony; Vasek testimaony.,

MecQuiilin testimony; Vasck testimany.

# McQuillin testimony.

McQuillin testimony: Dayis testimony: Trent testimony; Ex..2-3, p. 3 (August 2013 evaluation: "lehcourage
Ofc. McQuillin fo seck cut assistance frém eurrent members of the K-9 program. departimient policy and procedures
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Once officers compiete the Lackland program, they still must be certified by TSA, and
then recertified annua'll}{.n The certification involves a weeklong "training mission” averseen by
local -and visiting TSA trainers. Officer McQuillin completed bis training mission in December
2013-and was certified in January 2014, six months before the incident giving rise to this case.

Beyoud the formal program -at Lackland and the annual TSA certification, explosives-
detection canine officers participate in frequent training in order to maintain proficiency.
Training is canstant, with TSA requiring canine officers 10 log a certain number of training hours
eachweek.™

TSA and ather AAPFD K.9 trainings -are conducied in 4 variety of locations .and
circumstances, including, frequently, training in public areas™ Officers are required fo train in
any area where they might be required io respond in the event of abomb. threat.*® When training
on airport grounds, traiﬁin'g may be conducted "anywhere in the airport, night or day." In
addition to the airport terminal itself, the AAPFD officers frained at locations including rental car
tots, open fields, hotels, parking lots,-and on airplanes.ﬁs TSA Field Canine Coordinator David
Vasek explained that officers "have to train in public areas due to the current threats in the world;
we have o train realistically." An example of an airport fraining might involve an aid being
hidden in a bag under a seat at a gate, and a handler then being called in to search several gates,
Other times, aidg are hidden throughout a larger area, for example, an entire terminal,

Trainings require, at aminimum, two officers - one handling the dog, and the other
observing both the dog and the handler, The four AAPFD officers conducted trainings in groups of
two, three, or four, depending on the circumstances. For the majority of the week, only two K-9
officers were on shift at one time. Accordingly, most training involved two officers - with one
officer firstrunning his dog through the scenario while the other onetook notes and monitored the
area, and the officers then switching roles so-the second officer could run his dog through the

. 29
scenario:

-and his chain of command to-ensure successful completion of his K-9 wraining and his certification as aK-9
‘handler”).
3 MeQuiliin testimony; Vasek testimony: Ex. 2-4, p. 3,

s McQuillin testimony,

= Vasek testimony.
K Vasek testimony.
» Vasek testimony.

28 Vasek testimony..

29 MeQuillin testimony.
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2 Training aids

When training explosive-detection dogs, officers use "fraining aids” containing explosives.
These trdining -aids are not ‘bombs”™ or “live explosive devices,”but they do contain explosive
material.*® Various different types of explosives are used in training. The training aid at issue in
this case was "water gel” - a gelatinous ammonium nitrate mixture packagéd to approximate
the size and shape of a hot-dog.> Water gel is a “fairly innocuous” training aid.?
blasting r.:::lp.3 *In the absence of an initiator, water gel melts, rather than explodes, if exposed to
high heat,*

TSA monitors and controls access to the training aids used by K-9 officers. TSA stores
the training aids-in a secure area within the airport, and canine handlers must check them in and
out through a written log.35

In July 2014, TSA policy réquired K-9 handlets to 'maintain constant accountability" for
the training aid "at all times” to make sure the training aids were not lost or stolen.”® While TSA
policy has since changed to require "eyes on the training aid at all times," this requirement was
not in place in July 2014, Rather, K-9 handlers were expected to maintain "visual accountability
of the training area.”*”

The actual moniforing -of training aids during training is made logistically difficult by the
nature. of the trainings. When officers are conducting a fraining within the airport, for example,
training aids are hidden throughout an entife gate séction or concourse, including in secure

3 Additi.onally_g if an officer were closely watching the

hallways, bathrooms, and individual gates.
h'idden.'trai_ning_ aid each time, the detection canines would pick up on that visual ¢ue, and start
only "working!-in a particular area if it is being, watched - an outcome that would undermine the

effectiveness and purpose of the training ifself.* But handlers were required to "know where the

training aids are” and “maintain accountability that they stay there."*

» Spinde testimoriy: Whitehurst [estimony.

A Whiichurst testimony; Trent testimony; R. 289,
32 ‘Spinde iestimony. _

B Whitehurst testimony; Trent lestimony.

H Whitehurst testimony; 1'rent testimony.

33 Vasek testimony; McQuillin lestimody; Trent testimony.
18 Vasek testimony.

e Vasck testimony.

3“ Trent testimony; Vasck testimony.

= MeQuillintestimony.

4%

Vasek testimony..
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D. Misplaced training aids within canine programs

Both {ocally and nationally. canine officers conducting training exercises have, on
occasion, misplaced training aids during training exercises, ' TSA'straining aids contain printed
instructions for any members ‘of the public who find such aids.*

1 Policies and procedures relating to loss of training aids

Chapter P200 of the AAPFD Policy and Procedures governs:the Canine Unit. Section
P200 1V.C.Fj of the AAPFD. Policy & Procedures provides: '"In the eventthat a training aid is
damaged or somefall of the source:is fost ordestroyed, the handler-will write a report and file itto
the original case. The handler will notify the Unit Commander and the TSA field
1‘epresentative.-"43 However, AAPFD has no written policy specifically a_ddre_ss._ing the procedures
to be foliowed when atraining aid is temporarily misplaced but then quickly recovered.

Section P200 IV.C.F.i directs that “all training aids shal be safely cared for and propetly
documented in accordance with TSA procedures.” The "Statemnent of Joint Objectives” (SQJO)
governing therelationship between AAPFD and TSA is a confidential federal security document
and is notincluded inthe -evideéntiary record inthis case. Although Mr. Vasek testified that the
SOJO requires handlers to notify the Field Canine Coordinator if a training aid is lost, the exact
language of any requirement inthat regard was never established in this. hearing.'t4

2. Lost training aid incidents

At thehearing in this matter, various former K-~9 officers testified about local incidents in

which training aids went missing, ihcluding:

= Apassenger locating and turning into airport authorities atraining aid that
had been hidden inan dirport bathroom;

= T8A officers picking up-a backpack. containing atraining aid while 4 K-9
officer was briefly distracted by apassenger's question;

~ A custodian locating a tr’aining aid in a tfash can;

= A TSA K-9 trainer having to use his body to physically block a rental car
from being driven away with a training aid; and

- A training aid being partially €aten by a bird, **

4

at

Vasek testimony; Spinde testimony; Ex. 2-1, pp. 17-18,

MeQuillin testimony; Spinde testimony.

@ R. 36.

* See ' Vasek testimony -("if & training 4id is unaccounted for, it requires. instant notification to myself’), R.309
(%ame), MeQuillin testimony ("it doesn't say. immediately notify™),

McQuillin testimony; Spindetestimony; Vasek testimiony; see alsa Ex. 2-1Lp 17
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With the exception ofthe bird eating part of an aid ~ which was reported because the bird's
actions changed the actual volume of the explosive material in the training aid -these incidents of
‘temporary loss were not reported either to AAPFD or the. TSA

3. April 2014 incident

On Aprii 21, 2014, while training at an airport car rental facility, AAPFD K-9 officers
Trent and Schmidt inadvertently lost an explosive training aid-for roughiy five hours.¥? In that
incident, after an AAPFD officer placed a C-4 explosive training aid on the bumper of a vehicle, a
rental company employee then mistakenly rented that vehicle to a member of the public, who
drove it away before anyorie réalized the mistake.*®

Officers Trent and Schmidt did not report this incident to TSA's Field Canine Coordinator.
Vasek or Chief Davis immediately, but instead reported it only after first driving around looking
for the missing aid.” Having been unable to locate the missing aid, they notified Mr. Vasek and
Chief Davis about thirty minutes after first discovering the loss.

Because the location of the tfaining aid was.unknown, AAPFD enlisted the assistance of
the Anchoragé Police Departiment, which alerted its officers to be on the lookout for the missing
rental car. The FBI and ATP were also notified, as was the employer of the driver who had rented
the car. After more than five hours, the 'miss'ing aid was eventually located and retrieved by
AAPFD officers.

At some point, local, state and nationa! news miedia became aware of this ircident, After
the training aid was recovered, Chief Davis held an informal press conference -at which he stated
that neither the driver of the rental car, nor the general public, were: ever in danger during the
incident, News articles quoted Chief Davis. as saying that “the amount.of explosives in the Vehicle
was- small and didn't.pose ‘a threat to the driver or the public,” that “the driver of the rental was.
never in danger,” and that "[w]hen we say ‘explosives,” it's not a stick of dynamitef;] if's a very-

TR e as0,
smizll piece of explosive." ™

AAPFD did not conduct an administrative investigation of the April 2014 incident, and
neither officer involved was disciplined as a result of that incident.”" All members of the AAPFD

K-9 teaim were aware that no discipline was imposed on' either of the two officers involved.”

6 Spinde testimony; Trent testimony; £x, 2-1, p. 17,
ad Davis testimony; Ex. 2-3.

h Trenttestimony; Vasek testimony.

5y

Trent testimony:.

® ‘Ex.2-3,pp. L2,

3. Davis testimony; Trent testimony.
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Following the April incident, Chief Davis issued Officer Trent a non-disciplinary Letter of
Instruction requiring him to "develop an -approved operating procedure to make sure this does not
happen again.” Chief Davis further tasked Officer Trent with conveying these procedures to the
rést of the K-9 team.

Oune-procedural change that arose was a decision that, during vehicie training, the team.
should get the keys to all vehicles being used for training. Neéither a formal "key" policy nor any
other. policies related to this issue were reduced to writing.

Another recommended. change was for the officers to conduct trainings in groups of three,
rather than in pairs, to increase the number of eyes on tiie training area. However, AAPFD
continued to schedule the K-9 officers mostly in two-person shifts, so, as apractical matter, most
of the training continued to be done in_pezir_s-ﬁ54

Also following the April 2014 incident, TSA Field Canine Coordinator Vasek conducied a
brief, inforial training for the K-9 officers, -at which they reviewed a powerpoint presentation
about explosives training aids generally. S The training covered the obligation to report missing
aids to the field' canine coordinator, but did not specifically identify a rieed or requirements to
no_tif_y‘ the coordinator “"immediately” in such an instance, and ‘did niot specificatly address what to
do if a training aid were briefly misplaced but then quickly recovered.™

E. July 30,2014 incident

The incident giving rise to this case was a routine training exercise conducted by Qfficers
‘Trent, Kemper, and McQuiliin ‘on July 30, 2014. As they had done ritany times before, the
officers were vsing the Department of Transportation (DOT) vehicle storagg lot in Ancharage.®’
This is the:same lof- where the TSA had recently conducted the officers’ annual certification
training, and the officers understood it to be a secure lot for training purposes_.5 8

‘When they arrived at the DOT lot, Officer Trent went into the office to speak with DOT
shop foreman Brian Flaherty about their training plans., The three rows of vehicles they were

using for the training were the same rows that had been uséd in the officers® recent TSA

= Trént testimony; MceQuillin testimony.

i R. 42.

5 McQuillin testimony.

» Vasekiestimony.

s McQuillin testimony; Trent testimony. Mr, Vasek did ot test{ly about the.content of the training, and the
-powerpoint presentation is not part of the record. '

? MeQuillin testimony; Flaherty testimony.

5. MeQuillin tes_timony;_'Frent-l_estimony;Spind_e'iestimdn}’_; R.40-41,196,230-231: Ex.2-1,p.6; Ex.2-9,p.3.
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recertification training. * Officer Trent left that mesting with the understanding. that the portion of
the [ot where the officers intended to-train was available for training, with Mr. Flaherty holding the
keys for those vehicies.”® Because this was his understanding, Officer Trent did not take vehicle

‘keys from Mr. Flaherty.”!

The officers set out signs indicating that K-9 training was taking place.®” Next, the
officers placed thetwo training aids on vehicles, The officers were using two training aids - cast
booster and water .ge].63 Officers Kemper and Ttent placed the training aids, placing the cast
booster on a vehicle in the middle row, and placing the water gel above the engine compartment
of aFord Expedition in the back row.%

TSA policy fequires that training -aids be covered by some sort of a barrier to prevent
scents from mixing, so that the canines continue to most strongly associate their “reward" with
the scent of the explosive alone, as opposed fo associating it with the seent of the explosive and
‘whatever it had been placed near. During the July 30, 2014 training exercise; the water gel was
wrapped in a paper towel, which is a TSA-japp’toved bartier.

As required by TSA. protocol, the officers and their canines then waited in their vehicles
for-thirty minutes to allow the training aids' odors to emanate,

L Tiraining scenario by Qfficers McQuillin and Trént

Through a game of rock-paper-scissors, the officers determined that Officer McQuillin
would run the training exercise ﬁrst.GS'TQ simulate arriving'at a live call, Officer McQuillin drove
with Hunter to the area of the Jot.where the training was, got him out of the cat, and began the
search. Officer Trent *had the clipboard,” which means that he was making the TS A-required

notes on what was happening during Hunter's search.®’

5
40

McQuillin testimory.
Trent testimony; R. 41; Ex. 2:1, p..&. "Tothe extent to which Mr. Flaherty implied in his- lestimony that he.
previded other instructions, that testimony was notpersuasive, and isnot consistent With hisearlier statcments. See Fx. 2-1, p. &
{Arbitrator {i finding that Flaherty “did not coniradict” Trent testimoiy thit Mr. J.-]aheny told hinthe three rows 0f‘ cars
tdentified were okay to use),
8 Trent testimony; see also Ex. 2-8, p. 3 (Officer McQuillin: "{When we had our annual evaluation and we
went to that exact 1ot with the TSA evaluator-and the regional trainer and the [FCC] and they did the walk around of
the lot, they didn't collect any keys and; |kniow, 1t is'a bad example ta follow, but lgugss there is somé sort of false
sense of trust in knewing that at least it was a secured lot, we used all the exact same vehicles and they had lwant to
say atleast five aids out theré. that day™).

Trent testimeny; MeQuillin testiinony: Ex, 2-1, pp. 67,
& R.246,
& R. 245,
Trent testimony; McQuitlin testimony.
MeQuillin testimony,
MeQuillin testimony.
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Ittook Hunter forty minutes to find both aids. Forty minutes was a long time for Hunter;
who was still a young dog, to be actively engaged in a continuous search. Both Hunter and
Officer McQuillin were tired afterthe mental exertion ofrunaingthe course. Itwas also
important, from atraining perspective, 1o move Hunter away from'the scerits ofthe training aids.
Accordingly, when they were done, Officer MeQuillin put Hunter into his vehicle and drove.it
away from the search area and back towards. shop foreman Flaherty's I':)uil_dximg.‘r’3

However, Officer MeQuillin did not alert Officers Trent and Kemper that he was doing
this, nor that he intended to take a break before returning to the training area. He would later
explain. that it had not occurred to him to. do so, because of the procedures normally followed
when officers trained in pairs. Under those procedures, one officer ran his dog, while the other
held "he clipboard" and monitored the area, With Officer Kemper now holding the clipboard and
Officer Trent preparing torun his dog, Officer McQuillin considered himself fo be "outside the
ttaining scenarig,” rather thaty as a third set of eyes'-.'f'g However, the officers had not formaily
discussed their respective roles or responsibilities vis-a-vis the three-person- training, {eading to a
significant breakdown in communication. While Officer McQuillin believed himself to be "out of
the training scenario," Officer Trent thought that Officer McQuillin was going o remain in his
vehicle in sight of both rows of cars.’

After relocating his vehicle, Officer MeQuillin got Hunter some water, grabbed a snack,
and psed the restroom. In the meantime; unaware that Officer McQuitlin -was not alsc watching
the training area, but also under the misimpression that the entire lot was secure, Officers Trent
and Kémper had continued with the training exercise. Officer Kemper now had the clipboard,
and Officer Trent:began running his dog, ‘Elvis, through the fraining scenario;

2. DES employee'’s removal of the Ford Expedition

Unbeknownst to -any of the three officers, onetow of vehicles in the DOT lot was not, in
fact, secure. These were pool vehicles for use by Department of Public Safety empl‘oyé:es; and
their keys were held not by Mr. Flaherty but by DPS Vehicle Coordinator Deanna Humphries.

At some point while the officers were preparing their training scenario and conducting the
first exercise, DPS office assistant Laura Spire had arrived at the DOT lot because she needed. to
use a state vehicle that morning to tun some.office errands. Shortly before 9:30 a.m., with keys

obtained from Ms. Humphries, Ms. Spire came to the DOT lot and picked up a Ford Expedition

6. MeQuillin testimony,
&8 R, 224:225.

70 R. 7253,
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from the motor pool.ﬁ The vehicle whose keys Ms, ‘Spire had been given for her errands was the
‘same Ford Expedition on which the K-9 handlers had previousiy placed the water gel training aid.
Ms. Spire did not notice:the signs. indicating that canine training was occurring, nor did any of the
-officers notice her. Unaware of any possible problem, Ms. Spire left the DOT lot and began her
errands:

3 Discovery of loss and search for missing vehicle

In themeantime, unaware of this development, Officer Trent was _run'n'ing Elvis through
the training scenario, After Elvis found the first aid, he and Officer Trent moved to the back row
of cars. Itwas then that Officer Trent observed that a vehicle - the Expedition on which he had
placed the water gel - was now missing. Officer Trent began searching the lotin his patrol car
to fry to locate the missing vehicle. Meanwhile, Officer Kemper went into the shop to speak with
Mr. Flaherty, to attempt to determine how a car could have been taken from the lot.”

During ali of these events, Officer McQuiitin had been moving his vehicle, getting water
for his dog, putting his dog into the vehicle, having a snack, ard using the restroom. When he
exited the restroom, Qfficer McQuillin found Mr. Flaherty engaged in a discussion with Officer
Kemper, who informed him about the missing vehicle.”

Officer McQuillin then joined Officer Trent in the search for the Expedition and the
missing training aid. The two officers drove their vehicles to different parts of the lot, to see
whether the Expedition had been moved to’ one of the garages on site. While they were searching,
they received atext from Officer Kemper, letting them know that Mr, Flaherty had located the
vehicte.”*

4. Communications with Ms, Spive and return of the training aid

While Officers MeQuillin and Trent searched the lot, Mr. Flaherty called DPS vehicle
coordinator Deanna Humphries, who identified the emprloyee who had taken the Expedition. At
somepoint, although-the'rec(}rd is unclear about when, at least some of the officers had a
discusston with Mr.. Flaherty about it being safe for Ms. Spire to drive back.” It further appears

that Officer Trent, the team's explosives ordinance disposal expert, was involved in determining

T

T2

‘Spire tastimony; R,.31,
Trenl testimony; R, 40,
McQuillintestimony.
R 40.

a2 R.40..

k)
.74
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that it would be safe for herto do so.”® Accordingly, Mr. Flaherty directed Ms. Humphries to
have Ms. Spire stop her errands and return the vehicle to the lot.

Ms. Spire left in the Expedition shortly before 9:30 am.” Ms. Humphries first called Ms..
Spire at 9:35, but Ms. Spire di_d. ntot hear the call and ‘did not ‘answer. 7 Ms. Spire returned Ms.
Humphries' call .at 9:54, Ms. Humphries told her that canine officers were conducting: a training
and had placed something in the car; and that she needed to reiurn the car immediately. Ms.
Spire; who ‘assumed the training aid in question contained natcotics, left her errands and drove
back to the DOT lot.

When Ms. Spirereturned to the lot, Officer Trent removed thetraining aid from under the
hood of her car, Officer Kemper told her she was "good to go," and she drove off to resume her
errands.” Officer McQuillin was walking Hunter, and was.not present when Ms. Spirereturned
to the.lot.* Ms. Spire was back running her errands by 10:17 am.® Afier recovering the water
gel, the three officers left the DOT lot and relocated to atiother area for their remaining field
training exercises that day.

A Lackof notification

At no point while the aid was missing or after it had been recovered did any of the three.
officers report the lost training aid to TSA's Field Canine Coardinator Vasek, or to anyone within
the AAPFD chain of comihand. At the time, Officer McQuillin did not believe that the particular
circumstances here -where the aid was briefly missing but then recovered —required & report.*”
In his hearing testimony,. Officer McQuillin likened the scenario. to driving a car that temporary
slides off the road, then recovers and returns to the roadway. Just as an officer would presumably
not report a temporary, transient loss of vehicle centrol, Officer McQuillin did net undérstand the

circumstances here to require a formal report.

T8 MeQuillin testimony; R. 40, Inthe April 2014 incident, the officers had the driver of the rental car stay
where.he was, rather than continuing to drive the car with the fraining-aid atiached. Mr. Trent explained thatthis was
‘because the training device in that case was affixed to the bumper, creafing a stronger likelihood that the iierm would
fall off or got lost on theroad. ‘While the aid falling off would not have caused an explosion, ¥t would have made it
far'more dilficult to recover, as the officers were expected to do. Trent testimony.

77 R, 31,

& R. 31; Spirc testimony.

e Spirelestimony; Fahntéstimony; Trenttéstimoty,

i McQuitlin testimony; Trent testimony.

i R.31,

52 MeQuillin testimony
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Officer Trent, likewise, denies knowing that notification was required in this instance,
given "the short duration it was missing" and what he perceived to be "the lack of severity of the
situation as far as how these- [incidents of temporary" loss and recovery] were treated in the past."®

The Executive Director did not prove by a prependeraice of the evidence that the officers
had a‘discussion about reporting the incident or about any reporting requiremerits. ** Rather, it is
more likely irue than not true that Officer McQuitlin' did not realize a report was required, and that
Officer Trent, the senior-most K-9 officer, did not take any actions that changed his perception.
As aresult, and similarly to other past incidents involving a temporary misplaced aid, the officers
did not report the incident to Mr. Vasek or within AAPFD.

0. ‘Chief Davis and David Vasek learn of incident

Sometime after returning to- work on July 30; Laura Spire mentioned the ingident in
passing to Alaska Siate-Trooper Captain Randall Hahn, framing it as 4 humorous anecdote.ss'
Captain Hahn, in turn, contacted Chief Davis.*® When they speke, Captain Hahn relayed to Chief
Davis his understanding that AAPFD K-9 officers had left a training device in a vehicle, allowed
the vehicle to leave the lot, and theri recovered the fraining 'aid.¥ This was the first Chief Davis
had heard of this incident.® After their discussion, Captain Hahn sent a follow-up email, titled
"Timeline this Morning:"

Our OA left in the vehicle a little before 0930 this morning. Qur vehicle:
coordinator ‘was contacted by DOT about ten minutes later and made her first call
to the OA. That call wasn't received and another call was placed to her at (0954.
She returned to DOT with the vehicle and was cleared and back running her
errands by 1017.%

Later that afternoon, Chief Davis called Officer Trent to inquire about Captain Hahn's.
repoft. * In response to Chief Davis's questions, Officer Trent confirmed that the team had lost

but then recovered a training aid, and that they had not reported these events to"anyone dueto the

u Trent testimony.

8 Trent testimony; McQuillin testimony.
& R. 108-101.

86 R, 30.

& Davis testimony; Hahn testimony. Tnitially, there was sofe unccrtainty on behalf of AST aiid AAPFD

leadership as to whether the officers {nvolved in the incident had been AAPED. officers or officers from another
agency. Jd.
" . . .
. Daviztestimony.,

R R3L

o Davis testimony; R. 28.
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short duration of the incident.” Chief Davis told Officer Trent that he wanted fo-meet with all
three officers the following morning.

Chief Davis also contacted David Vasek:and informed him of the incident.”® M. Vasek
found the temporary loss ofthe training aid "concerning,” and felt that he "should have.been
notified immediately." However, Mr; Vasek did not believe the three AAPFD officers should
be tem}in_ate_d, and shared those views with Chief Davis.”*

F. Post-incident meetings and documentation

‘The morning after the incident, Chief Davis met briefly with all three officers.”® Chief
Davis did not specifically ask Officers Kemper or McQuillin any questions about the incident
during this meeting, and fieither made substantive comments during the meeting. % When asked,
Officer Trent reiterated his estimate that the aid was missing for about {wenty minutes.”” Neither
Officer Kemper nor Officer McQuillin disagreed. with- this estimate or suggested it was
inaccurate,?® Chief Davis then told the officers he was opening an administrative investigation
(AD), and ended the meeting,** Chief Davis assigned AAPFD Lieutenant Gary Delk to conduct
the invéstigation. 109

The same day that they met with Chief Davis, the officers -also met with Field Canine
Coordinator David Vasek, who had each of them fill out an ATF "Forin 5400.5, Report of Theft
of Loss - Explosive Material."'* Officer Trent had previously filled ouit a Form 5400.5 as part of
the April 2014 incident. 2 Officers Kemper and McQuillini had not previousiy filled out a Form
5400.5, and took guidance from Officer Trent in filling theirs out."™

The Form 5400.5 asks where the loss or theft occurred, what exactly was lost or stolen,
when the theft or loss was "discovered,” and when the theft or loss ocettrred, ifknown. 104

Because they filled out the forms together, Officers Trent and McQuillin provided identical

o Davis testimony; R. 28.

oL Davis lestimony: Vasek testimony,
> Vasek testimony.

o4

Vasek testimony.. To the extent to. which Chief Davis recalls Mr. Vasek saying otherwise, Mr. Vasek's
téstimony on this point was more credible.

5 Davis testimony; MeQuillin testimony; Trent testimony; R.29.

MeQuillin testimoiny; Davis.testimony-

Dayis testimony,

Officer McQuillinwas not present when the aid was discovered missing, nor when it was returmed, and

belicved this to be areasonable esiinmate given bis limited window of infermation, McQuillin-testimony.

v Davis restimony; MeQuillin testimony: Trent testimony; R. 29.

o
&7
98

100

R. 28, 45:
o Vasek testimony. See R, 36-39.
" Trent téstimony; MeQuillin-testimony; Vasek testimony.
:?: McQuillin testimony; Trent testimiony.

R.38.
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responses to these questions, identifying the explosive as 1,25 Ibs of "Data gel” water gel
-manufactured by Slurry Explosive Corp; identifying the "discovery" of loss as occurring at
"0910" oni July 30, 2014, and answering the question about the approximate occurrence of the.
Joss as "0905" on July 30, 2014.'%

The final 'section .of'the form, box no.16,is a 1.5-inch empty box with the header: "16.
Other Information Pertinent to the Theft or Loss."'® Officer Trent wrote "Report attached,” and
attached a separate page containing-a typed two paragraph summary of events. ' Officer
McQuillin typed his response. directly onto the form, as follows:

On 7/30/14 the Anchorage AirpOlt police K9 unit canducted a canine vehicle
search with 51 cars and 2 CETA aids, Jocated at the State of Alaska vehicle lot.
There were three ¢anine tearmns total and Iran first. After completing an alimost 40
minute search, I put my canine in my-patrol vehicle parked nearby., Presuming
the remaining tWio teams had control of the training area (we generally train with
two teams on a daily basis) I re-located my vehicle ¢loser to. a nearby building
where there was arestroom inside. [fended t6'my canine making sure he'had
water and ate some lunch. 1 went inside to go to the bathroom. Upon exiting the
bathroom I saw one of our handlers talking to a mechanic about locating a
véhicle. This is when 1 was made aware that an aid had left the training aréa. In
atternpting 10 locate the mi"s'sing aid vehicle, 1 drove around the large parking lot
and adjacent parking lots in my patrol vehicle to no avail. 1 returned to cut
staging-area and was notified the missing aid vehicle had been located and was en
toute.back to:the parking lot,'%3

The officers were not directed to fill out any other reports ‘or forms related to this incident, either
by TSA or by AAPED, and none of them did so.'”

Lt, Delk and Chief Davis later took issue with the fact that the officers did not reference
the incident in their weekly AAPFD K-9 activity logs. Those logs were a time accountability tool
created by the AAPFD. Deputy Chief'to better understand how the K-9 officers spent their time.
There was no written policy describing what information should or should not be inclided, and
the K-9 officers varied in the degree of detail they included ini-their togs. Officer MeQuillin's
entries were generally broad -descriptions of an.overall activity, such as "[training in] open area,”

"[training ifi] Baggage {_cl'ai’m‘] at Notth [terminal],” or "canine sweep of south terminal."''*

v R. .36 (Trent); R. 38 {(McQuillin). The record does not include the form filled out by Mr, Kemipet, but daes
afpc.ar to contain Mr, Kemper's typed response t¢ Question 16. ee R. 41,
R, 39.
107 R 40,
108 R. 39,
A

MeQuillin testimony; Trent legtimony,
171G R, 3.2__35.
i R. 34,
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Officer McQuillin-explained to Lt. Delk that thiere had beeri "an-'evoiving process of what we
should ot should not even put on those things," and further explained th‘af "it's-called acanine
activity log, so I try to get:as much stuff on there as related to the canine as possible."112

Officers completed and turned in the logs at the-end of each week, so the log that covered.
Tuly 30 was completed nearly a full week later, well after the Al had been initiated and the
officers had completed the required TSA Form 5400.5.'" Officer McQuillin's July 30 entry in
his K-9.activity log reflected that he had conducied K-9 training in an open area and in
vehicles. ' Given the general scope of entries on Officer McQuillin's daily K-9 log, and the lack
of policy guidance stating otherwise, there was.nothing imiproper about Officer McQuittin not
referencing this incident on his daily log.

G.  Administrative investigation (Al

As noted above, Chief Davis assigned the investigation to Lt. Gary Delk.* This was Lt.
Delk's first time conducting an administrative investigation.!'® Between August 14.and September-
18,2014, Lt. Delk interviewed seven witnesses: Captain Hahn, Ms. Spire, Ms. Humphries, Mr.
Vasek; Mr. Flaherty, Officer Trent and Officer McQuillin, M7

Lt. Delk interviewed Officers Trent and McQuillin. last, more than six weeks after starting
his investigation. In other interviews conducted by Lt. Delk:

= Mr, Vasek told Lt. Delk about othér incidents in which training aids had gone
n, 118

missing, expiaining "that this happens in'these programs sometimes”;
= Mr. Vasek told Lt Delk that he believed the incident occurred due to a
miscommunication between the. officers; e

< Officer Trent, an AAPFD explosives expert, explained to Lt. Delk that the water
gel alone could not have eg«;pl_oded, and that, if exposed to very high heat, it would
melt rather than ex’plode;l"o

= Laura Spire expressed great distress abouit the possibility that the training, aid could
have exploded, but Lt. Deik did not explain to er thﬁat, in fact, the training aid
lacked an initiator and so could not have exploded; 121

h2 R.208,

s SeeR.33,35.
e R. 34,210,

e R. 26, 45.

il

_ Dielictestimony; Davis testimony.
17

With the exception of Mr. Vasek, the interviews were recorded, and the driterview transeripts included in-theé
final investigation report. R. 93-303,

118 Vasek testimony, '

Delk testimony; Vasék festimony.

10 R.289; R. 294.

i R. 116, 122-123.

118
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» Captain Hahn fold Lt. Delk that he remains "completely supportive” of AAPFD K-
9 officers continuing to conduct training exercises in various public locations, 122
arid did not want this incidént to "to suppress the: contmued working relationship or
continued interactions” between the AST and AAPFD. 23

Lt. Delk did not interview Officer McQuillin until 49 days after the incident. In his
interview, Officer McQuillin:

- Explained that the team had mlstakgnly believed -the DOT lot to be "secure" for
purposes of conducting a training; '**

- Explained that he was used to training in pairs along with Officer Kemper, and
that, with three-officers present for the July 30training, he had assuthed that
Officer Kemiper - having "the clipboard” and no leashed dog - was responsible
for the training aids once Officer McQuillin had finished the exercise and was
taking his dog for a break; 125

. Ackriowledged abréakdown in communications amongst the team members
during the training exercise, >’

. Repeatedly stated he did not know how lorig the training aid was missing,
suggesting it might have been "under twenty mirutes, like from gone to back, "but
also saying it could have been twenty minutes from the time he learned the aid was
missing, and admittingthat he “couldn't tell you an'exact time” when the aid went
missing or was located; =

- Stated he had not realized at the time that the brief, temporary loss of the aid was
required te be reported; 128

. Stated that, knowing what he had since learned, "we shoutd have certainly notified
the Field Canine Coordinator”;'*

. Stated his disagreement with the idea that the officer checking out an explosive
training aid is ultimately resporisible for the aid for the entire day - a policy he
disagréeed with because of his belief that the team as a whole bears collective
résponsibility for the aid;'130 and

° Described additional precautioriary measures the {eam was now taking, two
months later, to aveid a similar incident from occurring, 12

When asked at the hearing about Officer McQuillin's level of cooperation with the investigation,

Lt. Delk testified that Officer McQuillin "was cooperative in anything 1 asked ">

12
[eEs
124,
125
26
1”7
13
128

96,

108,

181;R. 230-231.
182;R. 184-185.
183.

187, R [90;R. 214.
194 -196.

_ 193,

1o R 201,

i R, 196:R. 201
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H. K-9 officers’ job status during the administrative investigatioi

Lt. Delk-completed his-investigation report on September 20, nearly two months after the
incident. In the intervening time, for the remainder of the summer and well into the fall, Officers
McQuillin and Trent continued to work in exactly the same capacity as they previously had

3.
done.!

The K-9 officers continued t¢ train in pairs as well as groups of three or four.'* They
provided K-9 security services for visiting dignitaries, represented AAPFD at ajob fair at Chief
Davis's request, and otherwise continued 1o serve in the same cépacity 4s they had before the
incident.” As described by Officer McQuillin: "Everything was normial until the day I was
fired."*®

Also during this time, Officer McQuillin received his annual performance evaluation. In
that evaluation, dated August 21, 2014, AAPFD Deputy Chief David Shulling gave Officer
McQuillin an overall rating of "high-dcceptable,” describirig him as showing a "strong willingness
to assist on shift whenever fe can,” and being "eagerto learn more to better himself."*?’

1. Investigation report

Lt. Delk completed his report oni September 20, 2014 - just two days after his interview
with Officer McQuillin, 138 Lt. Defk sustained each complaint he had been asked to investigate,
and also reported that his investigation had shown additional violations as well. '*

L£. Delk concluded that the training aid was lost because the threée officers failed to follow
policies, communicate with one another, and "ensurfe] direct responsibility as oversight. of the
explosive training aids.in which they are all responsible for (sic)_."m

The original violations sustained by Lt. Delk were as follows: violating various AAPFD
and TSA -safetfy_ rules; violating: safety rules under circumstances that created a "substantial risk of

serious physical injury" to the driver; violating the SOJO by, inter aliz, not notifying.the Chief

2 Delk testimony. Lt, Delk later testified that he personally did not believe Officer McQuillin when he said
that he hadn't realized reporting: was required under these circumstances. But Officer MeQuillin's answers on that
issue were gonsistent throughout the investigation, and his testimony was credible,

i Trent testintony; McQuillin testimony. Officer Kemper resigned.on August-8, 2014, as part of apriorplan
to go back to school. Davis testimony.

: 3_4 McQuillin testimony.

13 McQuillintestimony; . Trent testimony.

126 McQuillin testimony.

137 Ex. 2-4, p. 1-2. Officer McQuillin was-also nofed to "generally accept any supervision given him.” Ex. 2-4,
p..2. ("He accepis and appreciates any constructive input that supérvisors-offér him, and utilizes that input to better

himself").

% R, 303,

139 R.316-320.
- R.316.
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andthe Field Canine Coordinator after discovery of the loss; unbecoming conduct, because other
agencies were: aware of‘the: loss; and neglect of duty. through the lack of communication that led
to the loss.'!

Additionally, Lt. Delk concluded that Officers Trent and McQuillin had violated policies
and procedures prohibiting "falsification of any report" and “making a false statement.” 142 This
-conclusion. was based on the ATF forms each officer had submitted, and, specifically, on their
responses to questions 7a and 7b, which ask when the loss "occurred,” and when it was.
"discovered." Officers Trent and McQuillin both listed the loss as having been "discovered" at
0910, and. as having "occurred” at approximately 0905. 3 Concluding that these responses were
intended to convey that enly five minutes elapsed between. the loss 6f the training aid and its
return, Lt. Delk then concluded that these answers were false.'*

Also under the “false report” section of the AL Lt. Delk took isstte with the lack of any
mention of the incident on any of the officers’ "Daily K9 report” logs. 145

Officer McQuillin's log entries for July 30 included: "0630-1200 |K9 training [Vehic_le_s,
open area," ¢ Officer Kemper's July 30 Tog included an -entry: "0700- 1"2'00| K9 training |D_OT
vehicles and Open_ar_ea.”m Officer Trent's July 30 log included an entry: "0900-1145 IK‘)

Training ['Vehicles {DOT) and open areas.” M5 1t Delk concluded that the faiture to mention the

training aid incident constituted “falsification of reports.” 1

J. Pre-determination meeting

During the invéstigation, Lt. Delk did ot consult with Chief Davis on’substantive matters,
and Chief Davis did not advise Lt. Delk.”™ When Lt. Delk finished his report; he provided itto
Chief Davis.

Chief Davis did not agree with all of the conclusions .in Lt. Delk’s report. Most notably,
he disagreed with Lt. Delk's conclusion that the officers had falsified the TSA form through their

resporises to questions 7a and b, and instead agreed with Officer McQuillin that Lt. Delk-

H R. 316-320.

ta R. 318319

0 R, 37, 39.

144 R.318-319; Delk testimony.

B R. 319.

15 R.34.

e R. 35

HE R 32.

19 R.319.

1 Davis testimony,
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misinterpreted. that section of the form.”*" Chief Davis agreed that 7a asks when the Iass occurred
~that is, when the item actually went missing, and that 7b asks then the loss was discovered - that
is, when the officer became aware that the item was missing. He did not see the officers'
responses on item 7 as-an "intentional attempt to cloud the facts” or to suggest the aid was only
gone 5-10 minutes. '>

ChiefDavishad his own concerns about Officer McQuillin'sresponses onthe TS A form,
but his concerns were.aboutadifferent section - itern 16, That item directsthe officerto describe
"other information aboutthe toss.” OfficerMcQuillin provided anarrative of wherehe was when
theaid went missing, what he did fo look for it, and when/how he learned it had been located and
was returning to the training: site.}™ Chief Davis was dissatisfied with Officer McQuillin's
narrative because itdid not specify how longtheaid was missing. 154

After reviewing Lt. Delk’s report, Chief Davis arranged a predetermination .meeting with
Officer McQuillin. At that November 5, 2014, meeting, Chief Davis identified liis three CONCErns
as “why was the missing aid not reported?”, "how can we prevent this incident from ever
oceurting again?”, and, ‘how did we end up losing the training aid?"

In terms of the loss itself, Officer McQuillin noted that the team was "working off of
misinformation, assuming we had a secure lot of vehicles" when in fact the back row was now
-occupied by pool vehicles."™ He noted that they had followed the same protocols that had been
followed by the TSA trainers at their annual evaluations in May 2014,"7

In terms of reporting, Officer McQuillin explained that the failure to.report the aid was the
result of "the totality of the circumstances at the time." Having never been in a similar situation,
as the junior-most member of the team, being urifamitiar with "what the exact protocol was," and
because the aid "had been returned so soon,"he did net realize at the time that reporting was
rla'quiret.’t.ISS Because the aid was. only gone briefly, he explained, "I was under the impression that
we Had resolved the issue and that it was a non-issue at thé time.”** Officer McQuillin also

-expressed his present. understanding, after the fact, that notification should have been made. '

i Davis testimony.
52 Davis testimony.
3 R.39.

15 Davis ieslimony,
B Ex.2-8,p. 1.
136 Ex. 2-8, p: 3.

157 Ex. 2-8,p. 3.

18 Ex. 2-8,p. 1.
19 Ex. 2-8, p. 4.
16 Ex, 2-8, pp. 1-2.
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‘Noting that "hindsight is 20-20," Officer McQuillin stated unequivocally that " clearly believe
we should have done that."'¢!

Chief Davis also queried why Officer McQuillin did not later mention the incident in his
weekly K-9 activity log. Officer MeQuillin explained that (1) this was not the kind of
information that typically goesin that log, and (2) by the time weekly logs were submitted, the
team had already ¢ompleted the offieial reporting form, the ATP 5400.5. ez

Officer McQuillin denied that the officers engaged in any sort of conversation ahout-not
reporting the incident, 19 He again explained that he had followed the lead of the more senior
officer, 'and had not realized; given "that the aid had not been gone that long,” that a report would

have been required under these circumstances,'® He alse again “fully-acknowledge[d]" that it
was a foolish decision at that time t0 niot have made notification." 165

During the predetermination meeting, Chief Davis indicated that he disagreed with the
Al's conclusion about the *five-minute window" isspe.'%® However, he still expressed concerns
about whether Officer McQuillin had understated the time the aid was missing.]-s? Officer
McQuillin reiterated that his estimate- of twenty minutes was an apprqximation.mg

K. Termination and decertification recommendation

OnNovembet 21, 2014, Chief Davis teriminated Officer McQuillin for "blatant
insubordination."*®® Thetermination letter asserted that Officer McQuillin had:

= Participated in placing training aids on vehicles without obtaining keys, while
being -aware that officers were supposed to obtain vehicle keys before placing
a training aid;

= Negligently allowing the vehicle to leave thelot "with more than a pound of
explosives placed on the engine”;

= Failed to notify Chief Davis when the training aid was Jost despite. being
"aware” of the requirement to do so;

= 'Engaged in a conversation with the other Officers involved in'the incident
and decided not to report it despite [his] knowledge. of [his] responsibility to

do so"; and
161 ix. 2-8. P, 5.
ta2 Bx. 2:8, p. 4.
1 Ex. 2:8; pp. 5-6.
. Ex.2-8,p. 6
463 Ex.2-8, p. 6.
il Ex.2:8,p. 12.
167 Ex. 2:8, pp. 13-15.
164 Ex_._-:l.-'ﬁ,_pp, 13-15.
taw R. 232,
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< Stated during the Al that the training aid "was cut of [the team's] contrel for
'probably less than 20 minutes," when the aid was actually "out of [the
tearn's] control for significantly longer than twenty minutes."' "™

The samie ddy that he terminated Officer McQuiliin, Chief Davis prepared an F-4
Personnel Action Form to the APSC, recommending the Council decertify Officer McQuillin, 17!
The F-4 form alleged that Officer McQuillin:

. "Was responsible for the loss of an explosives train'ing aid";

= Knew he was "required to'immediately report the loss of the explosive aid,"
but failed to do so;

»  “Colluded with other officers to keep the knowledge of the loss of the aid
from the department leadership and the TSA";

~ "Minimized the severity of the action” on the ATF form; and

* "Was less than cooperative” during the investigation, including "minimiz[ing]
the time that the aid went missing.” 172

Although Chief Davis knew Lt. Delk had misunderstood the time entry questions on the ATF
form, -and that the Al's damning conclusions about those questions were therefore: erroneous,.
Chief' Davig provided the Al report to the Council without any clarification, Chief Davis testified
that it "never occurred to him" to clarify to the Couricil that Officer McQuillin had not, ih his

‘view, lied on the form about the amount of time the training aid was missing,

17 R 322-323.
7 R.9-10,
172 B, 1.’[}
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L. Procedural history of revocation action

The Executive Diréctor filed an Accusation against Officer McQuillin in July 2015,
seeking revocation of Officer McQuillin's police officer certification based on his having been
dischatged: for cause. Officer McQuillin filed a timely notice of defense,

Because the claims against him were based on the same incident that was the subject of an
employment grievance, Officer McQuillin requested, -and the Executive Director did not oppose, a
continuance of the hearing in this miatter until the arbitration was resolved. In the meantime, a
‘separate action was. filed involving Officer Kemper's certification. The twe matters were ordered
parti ally consolidated for hearing, so that a single evidentiary heating ¢ould be held on the facts
common to both cases.

After the arbitrator's niling, Officer McQuillin filed a motion to.distiss, arguing that a
revocation based ‘on his discharge from AAPFD would be improper in light of the-arbitrator
rescinding that discharge. After an Interim Order indicated that the motion to dismiss would be
granted unless the Accusation were amended 1o state some ‘grounds beyond the discharge, the
Executive Director filed an Amended Accusation in Aprii 2016. In addition to still seeking’
revocation based on the "discharge for cause,” the Amended Accusation seeks revocation based
ot an alleged lack of good moral character.

An evidentiary heéaiing was held over the course of five days in June and July 2016.
Testimony was taken from AAPFD Chief Jesse Davis, AAPFD Lt. Gary Delk, AST Capt. Randall
Halm, TSA's Fiéld Canine Coordinator David Vasek, Officer McQuillin, former. Officer Trent,
DPS employee Laura Spire, DOT shop foreman Brian Flaherty, Dr. Frederic Whitehurst, retired
AAPFD Chief Laura Burkinire, retired AAPFD officers Martin Spire and Jack McFarland, and
carrent AAPFD officers Jim Lewis, Brandon Lewis, Douglas Holler, Brent Lowen, Daniel
Nowak, and Zachary Stone. All exhibits of both parties were admitted by stipulation. Following
the submission of post-hearing briefing, the matter was taken under advisement.

N.  Credibility of witnesses.

Officer McQuillin was a particularly thoughtful -and credible witness. His manner was
direct and forthright, -and he sought to carefully distinguish the views he held at the time of the:
incident from the views he now holds —for example, as to whether it was necessary to report the
loss of the training aid. He testified credibly that he accepts respensibility for the poor

communication amongst the team members, and for the team not noti_fying anyone about the
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rissing. aid, but also-was -credible in 'explai'nin'_g that, at'the time the incident occuired, he
genuinely did not understand the policy to require notification under these circumstances.

‘Chief Davis was a less credible witness than Officer McQuillin. In his testimony, Chief
Davis attempted to minimize statements he had made to the media in April 2014 about the Tack of
danger posed by misplaced training aids, and to disavow the letter he had signed and sent to the
Council the month before the heating, while simultaneously discussing the importanice of
trustworthiness. These two separate instances of Chief Davis backiracking from his official
statements related to the canine program generally, and to Officer McQuillin specifically, make
his testimony in this matter less trustworthy, and so, less credible. 17

Lt. Delk was also a less credible witness than Officer McQuillin. In both his-written
teport and his testimony, Lt. Delk tended to minimize or exclude potentially -exculpatory
information, while exaggerating or taking out of context potentially negative information.
Examples of this in his written report include Lt Delk's reliance on the outermost possibie time
‘estimates to identify & timeline of events; ignoring Officer McQuillin' s statement that the "20
minuté” estimate was about 20 minutes from whén he learned the aid was missing, failing to
include unrefuted statements about water gel not being dangerous; relying on a nonsensical
interpretation of the ATF form to conclude that dishonesty was afoot; and otherwise
demonstrating a less than impartial approach to the investigation. Within his testimony, the most
abvious example of questionable judgment and/or non-credible testimony was Lt. Delk's refusal
even now to consider the possi'bi'iity (endorsed by literally every other w:i_tness)' that he was
misunderstanding the ATF form. More broadly, Lt. Delk often offered questionable
characterizations ef information obtained. in his .inves_ti'gation.174 The overall impression left js

that Lt. Deik is willing to cherry pick facts or information to support a preferred ‘outcome.

I Additionaily, Chief Davis testified (hat David Vasek told him that other emplayees had or would e fired

under sifailar circumstances, This is the opposite of what Mr. Vasek testified to, and Mr: Vasek's testimony on this
point was more credible. '

173 For example, Lt. Delk deseribed Officer Trent as liaving initially provided time estimates for when the aid
went missing and for how, 'but then [saying] be. doesn't know. what time because he doesn't wear a watch," Lt, Delk
weénton toeriticize Officer Trent for"notwearing awatch,” inlightoftheneed forpolice officerstoaccurately document the time
while tartying out various duties. But Officer Trent's-actual statement in his interview with Lt. Delkwas thathe
removes hiswatchwhen rumning his caning througha raining exercise, an_exp]ar;ation entirely lost in Lt. Delk's retelfing.
Another example is that,. in describing his contacts with Dave Vasek, Lt. Delk remarked that Mr. Vasek trained and
supervised K-9 officers.but was not himself a K-9 handler, and testified with certainty that Mr; Vasek 1old Rim he wis
"not qualified to be 2 K-9 handler,” even though he would have lked to be one. But Mr. Vasek testified lic has
worked bath as a K-9 trainer and a K-9-handler; and described in some detail his experience handling and training K-
G5, 6/30/16 hearing testimony at 2:05:08 {“was a caning handler,. trainer, and instructor” inthe military); 2:05:40
{"I've had respansibility in training and working with bundreds of detector dogs"). As a final example, Lt Delk
repeatedly sought to- offer opinion testinoty about car engine temperatures to support-his
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Brian Flaherty gave obviously incorrect testimony. about the events of J uly 30,2014, He
testified with complete confidence that a fourth officer, Officer Schmidt, was present; that Officer
Trent was a "bomb guy,” not a canine officer; that only two canine officers and fwo canines-were
present; and to other related "recollections” that are inconsistent with the undisputed evidence.
Mr. Flaherty's recotlection of the events is cléatly flawed, and his testimony was given
considerably less weight as a result.

0.  "Ulimateissue' factual findings

i. Cause of the loss. The training aid was lost because of a lack of ¢lear
communication among tlie three officers, and between the officers and DOT personiel.  All three
officers shouid have discussed their respective. roles at the start of the exercise, and Officer
McQuillin should have communicated clearly and dirgetly to his fellow officers that he was
removing himself and Hunter from the training scenario. His failure to do so was negligent,
although more understandable in light. of the-officers’ mistaken but not unreasonable belief that
the lot was secure. The officers also should have obtained the keys io each vehicle being used in
the exercise, although their failure to do so. was again understandable in light of their belief that
the lot was secure” and their belief that all keys were in the custody of a single responsible
attendant with whom they had directly communicated.

2. No. threat to public safety. The presence ofthe water gel on the vehicle being
driven by Ms. Spire did not pose a threat to public safety generally or to her safety in particular,
and Lt. Delk's conclusion to the contrary was inaccurate.'” Likéwise, the Amended Accusation's
characterization of the water ge] as "alive explosive training aid” was.intorrect. 1% Water gel isa
secondary explosive; and could not have exploded without a blasting cap. Dr. Whitehurst, 4
retired FBI materials analyst and doctorate-level analyticai chemist, testified that water gel is'a
“secondary explosive" requiring a great deal of sudden energy in. order {o detonate, and that a car
aceident would not produce enqugh shock for this to occur, Indeed, even shooting it with a gun
would not make it explode. "In order for them to. be dangerous we have t0 initiate them in some

way."'"”” T the absénce of an initiator, the presence of water gel does not present a danger, let

conclusions about the supposed dangerousness of having Ms. Spire drive ihe Explorer with-water gelon top of the-
engine compartmient, LL Delk's-testimony aboutthis topic was well out of step with other witnesses who testified.
15 Itis unfortunate thal Lt. Delkdid nothing to clarify to Ms. Spirethatthe explosive gel was not, in fact,
dangerousunder these cirarnstances, The failure to convey this information caused Ms. Spireunnecessary distress, which
remained visible at thie hearing,

176 Amended Aécusation, para. 3.

7 Whitehurst testimony,
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alone the "immediate. threat" alleged here. 7% 1n short, in addition to conflicting with his own
prior statements. about the training -aid that west missing in April 2014, Chief Davis's conclusions.
about the inherent dangerousness of the training aid were not borne out By the testimony of those
with actual technical training in explosives. 1

3 Timing. The allegation in the Amended- Accusation that "the training aid was.
‘missing for approximately 70 to 75 minutes" is incorrect, 180 Captain Hahn's investigation on the
day of the incident is the most réliable source of information about how long the vehicle was gone
from the lot. Based en Captain Hahn's summary, as reparted to Chief Davis on July 30, 2014, the
training aid was gone for less than 50 minutes.'®’ But Officer McQuillin was not present when
the aid went missing, when it was discovered, or when it was returned, and a senior officer who
was present during all of those events estimated the time as about twenty minutes: Officer
McQuillin told Lt. Delk and Chief Davis that the aid was gone for approximately twenty minutes,
but -also told them' repeatedly that this was an estimate. While Officer McQuillin likely should
have tealized that this estimate understated the total time of the loss, the Executive Director did
not establish that Officer McQuillin's acceptance of thetwenty-minute time frame was intended
to deceive. 'In short, Officer McQuillin's estimate of twenty minutes understated the time that the
training aid was missing, but not nearly to the extent alleged by the Al, and not so unreasonably
as to implicate his moral character.

4. Awareness of requirement to report temporary loss and recovery of fraining aid.
Itis mere likely true than not true that, at the time the training aid was briefly lost and recovered,
Officer M¢Quillin was unaware that the temporary loss and recovery was required to.be reported.
While Officer McQuillin probably should have realized that notification was required, his
confusion oh'this subject was uniderstandable given the lack of a clear AAPFD policy on
temporary losses; the lack of any training on this specific type of occurrence; the significant
history, described by multiple witnesses, of other situations in which aids have briefly been
misplaced during training exercises without reporting; and the actions of his more senior officers,

particularly Officer Trent.

8 Dr. Whitehurst noted that cxpiosive aids are routinely transported by Iaw enforcement agencies across

highways and through the mail,

7 See Ex. 2-3.

50 See Amended Accusation, para. 3.
18t See R 156,
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Given the totality of the. circumstances, the Executive Director did not prove that Officer
MeQuillin actually knew that a report was reguired under these® circumstances.

5, No collusion. The P-4 form submitted by Chief Davis alieged that Officer
McQuillin colluded with other officers to not report the loss of the training aid. Officers
‘McQuillin and Trent credibly testified that there was no such discussion. Their testimony is
logically supported by the short duration the aid was gone, the testimony regarding similar prior
incidents in which no report was made, and the total absence of discipline following the April
in¢ident —all cifcumstances that underimine the idea that the officers would have any reason to
cotlude. As the arbitrator noted, "[{]t would have made very little sense to collude,” given this
‘history. 2 The officers generally, and Officer McQuillin specifically, did not engage in collusion
as to whether 1o report the témporary loss of the training aid.

6. Nofalsification.  The officers generally, and Officer McQuillin specifically, did
not falsify or otherwise improperly fill out'the ATP form. Lt. Delk was incorrect in concliding
that the responses -at box 7 of the ATP form indicated that the aid was only gone for five minutes.
As the form requests, the responses properly reflected estimates of when the loss occurred and
when the loss was discovered. Ofﬁcech’Quillin’s response to the ATP form's question 16
("other information about the oss"} provided an appropriate factual summary in response 1o the
question asked.

7. “Taking responsibility. "Chief Davis's conclusion that the officers "minimized”
the incident was based on a view that no one ever "accepted responsibility" for the incident.!®
Chief Davis took issue with Officer McQuillin stating, during the Al interview, that he had not
felt respansible forthe training aid at the'time ofthe incident. After acareful review of the
evidence, Officer McQuillin's statements are far more reasonably construed as (1) explaining his
mifidset at the time of the event vis-a-vis why he took the actions he took, and (2 then also

expressing his subsequent, post-event view that, in fact, the whole teamn was responsible. Officer

182 Ex. 2-1,p. 22
1853 Davis testimony.
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McQuillin' s statements during the Al and the predetermination meeting about. the actions he took
on July 30 were an attempt to explain what had led him to take those actions, But Officer
MeQuillin also repeatedly indicated that, in hindsight, he had been wrong, that everyone was
responsible for the training aid, that he should have communicated with his teammates, and that
he understands that the team should have reported the incident.

3. Cooperation during the investigation. 'The F4 form submitted by Chief Davis
alleged that Officer McQuillin had failed to fully cooperate in the AAPFD's investigation.
According to Chief Davis, the sole basis. for that conclusion is that Officer McQuiliin had, during
the predetermination meeting (not the investigation) made. a statement that he was "not going
say anything more” about the issue ofhow long the aid was gone, ¥ A full and careful review of
theevidence = Officer McQuillin's written statement on'the ATP form, his récorded interview
with Lt. Delk, and his responses to the guestions in the predetermination meeting - demonstrates
‘that Officer McQuillin's response was not arefusal to cooperate, but rather was a reasonable.
statemnent that hehad already fully explained the nature ofhis time éstimate ~specifically, that
"it's an approximation™ - and fhat Turther questioning was not going to change his answers, 183
The-allegation that Officer MeQuillin failed to cooperate during the investigation is not supported
by the evidence in the record.

III.  Discussion

For the reasons. discussed below, the Executive Director did not meet his burden of

showing that Officer McQuillin's police officer certification should be revoked.

A.  The Executive Director did not shiow that Officer McQuillin lacks good moral

character. (CountlI)

Count I ofthe Amended Accusation asserts that discretionary revocation is appropriate
under 13 AAC 85.110(a)(3) because Officer McQuillin "acks good moral character." The
Council has discretion —but is not required - to revoke an officer's certification if the officer
does not reet the basic standards set out in 13 AAC 85,010, which include the requirement that
the officer possess "good moral character.” 188
Good moral character is defined as "the absence of acts or conduct that would cause-a

réasonable persen to have substantial doubts-about an individual’s honesty, fairness, and respect:

84
185

Davis testimony; Ex. 2-8, p. 15. _

See Ex, 2-8, pp.. 13-15 (Responding to Lt, Delk's time estimate “would only be:speculation”; difference
between various time estimates by different individuals *is why they call it an approximation”; agreeing that "[¥]es, it
is an approximation and I'm not going Lo say anyting more than that").

188 13 AAC 85.) 10(a)(3).
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for the rights of others and for the. laws of the state.and the United States."' For purposes of

making this evaluation, the Council may consider "all aspects of ‘a person’s character," '**

Prior decisions by the Council have considered the elements identified inthe regulation —
honesty, fairness, respect for the rights of others, and respect forthe law — collectively. 189
Because the regolation considers "all aspects of a person's character," the Council's task isto
reach areasoned decision based on the totality of the evidence. Here, the Executive Directot did.
not prove a substantial doubt about Officer McQuillin's honesty. fairness, respect forthe rights of
others or respect for the law, nor does the totality of the evidence support-a finding that he lacks
good moral character.

The accusation's threshold allegation implicating moral character - that Officer
McQuillin falsified areport - is incorrect. Even Chief Davis disavowed the conclusion in the Al
report that the Executive Director later relied on to. make this claim.'™

With regard to Officer McQuillin's adoption of the twenty-minute estimate for the time.
that the aid was missing, the estimate fit roughly with what he knew - when he learned of the
incident. and when it was concluded — and his statements make clear that twenty minutes was only
a guess. While he could have shown better judgment by not speculating if he lacked personal
knowledge, the surrounding circumstances do not support & finding that he was intending to
deceive anyone by adopting what turned out to.be an inaccurate estimate. To the extent Officet
McQuii]in"s adoption of the twénty-minute estimate was an error in judgment, it-wasnot.one that
raises doubt about his honesty.

Nor does the remaining evidence support the Executive Director's allegation regarding a
lack of good moral character. To the extent that the temporary loss of the training aid was
required to be reported, Officer McQuillin's failure to report the temporary loss was more likely
than not due {0 a good faith misunderstanding about that requirement under this set of
circumstances. Further, while Chief Davis also faulted what he perceives to be Officer
McQuillin's failure to "take responsibility” for the events that unfolded, the transcript of Officer

McQuillin's investigatory interview shows that he belicved the incident occurred because of a

17 13 AAC 85.900(7).

158 13 AAC 85.900(7).

18 See In re: [ OAH No. 13-0473-POC, atp. 18 (Alaska Police Standards Council 2013); /n re:
Hazelaar, QAHNo. 13-00835-POC, at pp. 13-16 (Alaska Police Standards Council 2Q14).

el Compare Amenided Accusation, Para. 4, witft Davis testimony,
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lack 'of communication and a lack of understanding, and also that he.believes the team is equally
responsible for'the events.

Chief Davis's conclusion that Officer M.c'Qu'ilIih was not- forthcoming was based on his
statement, during the predetermination meeting, that he had "nothing more to say" about what had
happened. A full review of the -evidence — Officer McQuillin's written: statement on‘the ATF
form, his recorded interview with Lt. Delk, and his responses to the guesfions in the
predetermination meeting — demonstrates that Officer McQuillin's response was not -a refusat to
cooperate, but was rather a reasonable statement that he had very fully explained his conduct,
reasoning and views on the topic at issue, and that further questioning. was not going to change his
‘answers,

Both Officer McQuillin's underlying conduct, and the, overall evidence of his good moral
character, stand in shdrp contrast to other cases in which the Council has revoked a certification
on the basis ofmoral character. Such cases have found overall poor moral character amidst
conduct such as sexuval contact with a ¢rime victim, sexual harassment of fellow officers,
accessing corrections resources for family members' benefit, and dishonesty in official reports. 91

Here, neither Officer McQuil]iri"s. conduct during the events of July 30, nor his conduct
during the investigation of those events, create substantial doubts about his honesty, fairness, and
respect for the rights of others and/or for the law. Further, Officer MeQuitlin presented
gonsiderable testimonial and documentary evidence in favor of his good moral character.
Numerous former colleagues and supervisors testified in support of Officer McQuitlin, drawing
specifically on their experiences working with him as an AAPED officer, and describing their
observations of his positive work ethic, professionalism, calm demeaner, integrity, honesty, and
hard work.'? The totality of the evidence presented does not support a finding that Officer
McQuillin lacks good moral character.

For the reasons stated above, the Executive Director did not meet his burden of proving

that Officer McQuillin lacks good moral character as defined inthe Council's regulations:

W In re: | 0AY Casc No. 13-0473-POC (APSC 2013); /i re: Much; OAH Case No. 13-0288.POC
(AP&.C 2013): In re: Parcell, APSC Case Nos 2007-09 (ABSC 2012); In re: Bowen, OAILT Case No. 10-0327-POC
(APSC April 2011,

e See, &.g., Burkmire testimony; Spire testimony; J. Lewis testimony; B..Lewis testimony; McFarland
testimony; Lowen festidlony; Stone testimony.
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B. The-Executi_ve_Directur did not show that revocation is authorized or
appropriate under counts involving "discharge for cause.” (Counts I and 11}

Counts T and 111 of the Amended Accusation concern the employment action taken against
Officer McQuillin. Count I asserts that discretionary revocation is appropriate under. 13 AAC
110(a)(2) because Officer McQuillin was “discharged for canse . . . for conduct that adversely
affects his ability and fitriess to perform the duties of a police officer and/or was dettimentat fo-
the reputation, integrity, or disciptine” of AAPFD.- Count Tl asserts that mandatory revocation is
requiréd under 13.AAC 85.]1 10(b)(3) because Officer McQuillin was “discharged for cause for
conduct” that is detrimerital to the integrity of AAPFD, or for conduct that "would cause a
reasonable person to have substantial doubt about [his] honesty, fairness, respect for the rights of
«others, or forthe laws of this state or the United States.” Because these allegations ali necessarily
arise out ot the employment action taken by AAPFD, they are addressed tollectively, below.

1. Officer McQuillin was dischargedfor cause for purposes of deceriification.
(CountsI& 1)

It is beyond dispute that Qfficer McQuillin was discharged by AAPFD. For reasons articulated
in a subsequent personne! action, an arbitrator determined that his termination was improper. Even
‘though his termination was. successfully chaﬂen‘ged_, such a personnel action does not preclude the
Council from seeking revocation.

13 AAC 85.110(7) states:

A personniel action or subsequent personnel action regarding a police officer by

the policeofficer’s employer, including a deciston resuiting from anappeal of the

employer’s action, does not preclude the council from revoking the police officer’s basic,

intermediate, or advanced certificate under this section.

The Council re-affirms its analysis in [n re Bowen, OAH 10-0327-POC, that is — “[A] arbitrator
has the authority under a collective bargaining agreement to bind [a law enforcement agency] to the
arbitrator’s decision, but lack any authority to limit the council’s disciplinary actions based on

information in the council’s records,”

2. The Executive Director did not prove thai the underlying conduct adversely
affected Officer McQuillin's ability and fitness to' perform the duties of a
police officer. (Count I)
Even if Officer McQuillin was “discharged", the Executive Director did riet meet his
burden of proving that the underlying conduct adversely: affected Officer McQuillin' s “ability

and fitness" to-perform the duties of a police offi cer.'”

R 13 AAC 85.1 10{a)(2) (authorizing diseretionary discharge if Council findsthe certificate holdér "has been
digséharged ... some otherreasen thatadversely affeets the ability and fitness ofthepolice bfficer to perform job.
duties ., .").
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a Officer MeQuilin’s ability and fitness to perform his duties were not
impacted by this incident.

The evidence did not establish an adverse effect on Officer MceQuillin's ability and.
fitness to perform his-duties, Officer McQuillin's-conduct was negligent, but not of the guality or
character to implicate his ability or fitness as an officer. After the July 30, 2014 incident, Officer
McQuillin continued te work in active duty as a K-9 officer for nearly four full months -
including participating in almost daily frainings, representing the APFD at'a college job fair,
participating in security services for visiting dignitaries, and receiving a "high acceptable”
evaluation.

TSA did not discipline any ofthe K-9 officers for the July 2014 incident.!** The APFD
Deputy Chief opposed Officer McQuillin's termination, as did TSA's Field Canine Coordinator
David Vasek, speaking to their continued confidence in Officer Mt:Quil{in' & abilities and fitness
to perform his duties. 95 Mr. Vasek -the Field Canine_Coordinatar-responsiblefbj' oversight of
the canine program and ensuring that officers are properly trained, following TSA protocols, and
meeting TSA éxpectations -testified that he would work. with Officer McQuillin again.'*®
Numeérous character references likewise described their continued confidence inhis integrity and
work ethic,'"’

The evidence thus does not support the Executive Director's position that the events
giving rise to Officer McQuillin's discharge adversely affected his ability and fitness to perform
his. dities. Thus, the evidence. does not support a finding that Officer McQuillin engaged in

conduct that adversely affects his ability and fitness to perform his duties.

3. The Executive Director did not prove that Officer McQuillin'sunderlying
conduct was “detrimentallo the repuration, integrity or fitness" of the
Anchorage Airpori Police & Fire Deparimient, (Counts I and I
The Executive Director likewise did not meet his burden of proving, that the underlying

conduet was "detrimental to the reputation, integrity, or discipline” of the AAPFD, %

9
195
154
1w

Yasek testimony.

Davis teéstimony; Vasek testimony:

Vasek testimony. _

Spinde -ies_tiinony;' Lowen testimony; Stone testimony; Fioljer festimeny; J. Lewis testimony; B. Lewis
{festimony.

OAR No. 15-1086-POC Decision



a, Loss of the training aid

To the extént the Executive Director contends that the loss of the training aid satisfies this.
‘criterion, this argumént fails. While the loss of the training aid was unfortunate and should not
have occurred, it is a fact of training detection canines that, periodically, training aids are
misplaced or Jost - indéed, the aids themselves contain a sticker telling the public whom to call if
an aid is .ﬁ:)_und,.'.w'9

The April 2014 incident at the Avis rental lot —a much more serious incident in tefms of
both the length of time that elapsed before the officers first located the missing aid and the length
of time the aid was out of the officers’ actuai control - did not Jead to any discipline for any of
the officers. Nor was that incident apparently "detrimental” to the agency's reputation, despite
considerable publicity at the time it occurred.

The evidence presented did notsupport a finding that the temporary loss-and quick
recovery of atraining aid is "detrimental to the reputation” ofan agency. A finding of detriment
is pot supported by the record, particulatly given the lack ofany outside knowledge of the
incident beyond the Troopers, and AST's Captain Hahn's expression of continued support for the
AAPFD K-9 program;*™

Officer McQuillin's August 2014 performance evaluation is. further evidence that the July
training aid incident was not viewed as "detrimental® to the AAPFD, That evaluation, completed
weeks after the July incident, rated Officer McQuilii'n.'-s petformance as. "high acceptable,”
recommended his "continued employment and applicable step increase,” and otherwise praised
Officer McQuillin as a membet of the AAPFD.*" The content of the evatuation undermines the
suggestion that the training aid incident was "detrimental" to the integrity, fitness or reputa‘ribn of
the AAPFD,

1% See 1344C 85.110()(2) {permitting discretionary revocation on this ground); 13 AAC 85.110(b)(3).

{requiring revocation on same ground).

199 Vasek testimony; Spinde testimony; Trent testimony. _

200 R. 108 ("Twanled to.affirm for him . . . that we are completely 'l_GOpercent supportive-of future training that
invalves our vehicles, future training that involves our facilities. We can help with thatand to help facilitate that. 1
don'twant this in atiy-way tosuppiess the contihued working relatibnship orcontinued interactions specifically with
the canine program because 1 can'tstressstrongly enough how sensitiveJam totheneed forthose different training
environments, I'm very, very well aware of that, and U don't want that to hurt any of'that"}).

3‘“- Ex. 2-4, pp. 1-2.
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b. Al report's overturned findings of dishonesty

Nor did the Executive Director prove that Officer McQuillin's alleged conduct underlying
his overturned termination -that is, the overfurned allegations of dishonesty or collusion -was
"detrimental to the integrity or fitness” of the AAPFD. Such-a{finding could not be sustained
given the arbitrator's rejection of the Al and the termination, including the specificrejection of
‘the findings of dishonesty and collusion.

Because the agency's justifications for the discharge were found to be unsustainable and
the discharge was therefore overturned, those same discredit‘ed--justiﬁ'cation's cannot be used to
support decertification based.on *‘discha’r_ge for" the same alléged conduct. Accordingly,
decertification under (b)(2) or (a)(3) would be improper. 202

4, The Executive Director did not prove that Officer MeQuillin's conduct
would "cause a reasonable person to have substantial doubt about [his}
honesty. fairness, respect for the rights of others, or for the laws of this
state or the United States. " (Count 1T

Count [T} of the Amended Accusation alse asserts that mandatory revocation is required
under 13 AAC 85.110(b)(3) because Officer McQuillin was "discharged for cause for" conduct
that "would cause areasondble person to have substantial doubt about [his} honesty, fairness,
respect for the rights of others, or for the laws ofthis state or the United Stafes."

Even though Officer McQuillin was discharged (for purposes of revocation), revocation is
not appropriate under these facts because; as alse discussed above, Officer McQuillin's conduct in
the underlying events would not "cause.a reasonable person to have substantial doubt.about [his]
honesty,. fairness, respect for the rights of others, or for the laws of this state or the United
States.” Officer McQuiltin made a negligent mistake, but not one that should cost him. his job ér
his certification. And he was honest, forthright, and cooperative in the administrative
investigation.

Neither during the events in question nor during the investigation that followed did Officer

McQuillin engage in the type of conduct that would warrant revocation under 13 AAC

0z In additi_on to the arbitrator rejecting the dishonesty- and collusion allegations in the evaluation ofthe

cmployment case, this decision has likewise found those allegations to be factually unsupported.
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85.110(b)(3). For this reason, too, the Executive Director did not meet his burden of showing that
revocation is appropriate under Count IIl of the Amended Accusation.

IV. Conclusion
The Executive Director did not meet his burden of showing either that revocation is

mandatory, or that it would appropriate, under these facts. The Executive Director's request for

revocation of Officer McQuillin's Police Officer Certification is therefore denied.

Dated this \"{_ day of December, 2016 at Anchorage, Alaska

Bryce Johnson
Chair
Alaska Police Standards Council

Bryce Johnson, Chair of the Alaska Police Standards Council, issues this final decision,
pursuant to Alaska Statute 44.62.500. Judicial review of this decision may be obtained by filing an

appeal with the Alaska Superior Court in accordance with Alaska Statutes 44.62.560 and Alaska
Appellate Rule 602(a)(2) within 30 days of the date of the decision.

M. MATTHEWS ,{M/z, z;vm
- MOVAL—FUAHL
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BEFORE THE ALASKA OFFICE OF ADMINISTRATIVE HEARINGS ON REFERRAL
FROM THE ALASKA POLICE STANDARDS COUNCIL

In the Matter of

)
)
WESLEY MCQUILLIN ) OAH No. 15-1086-POC
) Agency No. APSC 2014-30

[Rejected Proposed] DECISION

. Introduction

In July 2014, Respondent Wesley McQuillin was one of three Anchorage Airport Police
and Fire Department K-9 officers who, during a training exercise, briefly lost track of, then
recovered, an explosives training aid. Officer McQuillin was terminated following an
investigation of this incident. At AAPFD’s recommendation, the Executive Director of the
Alaska Police Standards Council filed an accusation seeking to revoke Officer McQuillin’s
Alaska Police Officer Certification. While Officer McQuillin’s challenge to that action was
pending, an arbitrator overturned his discharge, ordering him reinstated. Although AAPFD then
rescinded its recommendation to decertify Officer McQuillin, the Executive Director continued to
pursue the accusation against him.

After a full hearing and based on a careful review of the evidence, the Executive Director
did not meet his burden of showing that revocation is mandatory, nor that it would be appropriate
under the circumstances of this case. Indeed, the evidence showed that basic allegations in the
Amended Accusation against Officer McQuillin were simply wrong, having been based on
incomplete and inaccurate information provided by AAPFD. The Executive Director’s requested
revocation of Officer McQuillin’s certificate is therefore denied.
1. Factual and Procedural History

A. AAPFD K-9 unit overview

The Anchorage Airport Police and Fire Department is the law enforcement organization
responsible for safety and security at Ted Stevens Anchorage International Airport.
Organizationally, AAPFD is part of the Department of Transportation and Public Facilities
(“DOT™). Its officers are jointly trained and certified as police officers and fire fighters.

During the time at issue in this case AAPFD included a four-officer canine unit run in
cooperation with the Transportation Security Administration (TSA). The AAPFD K-9 officers

received specialized training through TSA, used TSA-owned dogs, and were required to be



recertified annually by TSA.> The agencies’ relationship was formalized through a Statement of
Joint Objectives, referred to as “the SOJO.”?

TSA Field Canine Coordinator David Vasek oversaw the K-9 training activities and the
AAPFD K-9 program’s compliance with TSA policy and objectives.® During the time at issue in
this case, and as of the time of the hearing, AAPFD was overseen by Chief Jesse Davis.* Chief
Davis was not a proponent of AAPFD having a separate K-9 unit, and the K-9 program was
formally discontinued shortly after the termination of Officers Trent and McQuillin.®

B. McQuillin professional experience

Officer McQuillin joined AAPFD in 2007 as an Airport Police & Fire Officer (“APFO”).
In the years that followed, he was promoted from APFO | to APFO II, and eventually became a
Field Training Officer.® In 2013, Officer McQuillin applied for and was offered a canine handler
position.

During his time at AAPFD — including after the incident that was the focus of the hearing
in this case — Officer McQuillin consistently received performance evaluations in the “high
acceptable” range.” His last three evaluations described Officer McQuillin as “a high energy
performer [who] will regularly go out of his way to assist on shift”’;% “a dedicated officer who has
demonstrated a good, positive attitude”;? and “a dedicated, optimistic employee who has a good
attitude towards the job and works to provide a positive relationship with co-workers, supervisors
and the public.”*® An evaluation issued one month after the incident in this case gave him an
overall rating of “high acceptable” and recommended “continued employment and applicable step

increase.”™ The August 2014 evaluation noted Officer McQuillin’s “strong willingness to assist

. Vasek testimony.

2 Vasek testimony; McQuillin testimony; Trent testimony. Apparently because the SOJO is considered a
confidential federal security document, it is not included in the agency record in this case, and the Executive Director
did not submit it as an exhibit, under seal or otherwise.

3 Vasek testimony.

4 Chief Davis joined AAPFD in 2008, and became Chief in 2011.

5 Trent testimony; Vasek testimony; Ex. 2-1, p. 9.

6 Ex. 2-4.

7 Ex. 2-4, pp. 1-2 (2014 evaluation), 3-5 (2013 evaluation), 6-9 (2012 evaluation), 9-12 (2011 evaluation), 13-
15 (2010 evaluation); 16-17 (2009 evaluation); Burkmire testimony.

8 Ex. 2-4, p. 2 (Deputy Chief Shulling, 2014).

o Ex. 2-4, p. 3 (Gary Delk, 2013); see also Ex. 2-4, p. 4 (Officer McQuillin “can be counted for completion of
his duties or assignments with good judgment”).

10 Ex. 2-4, p. 7 (Gary Delk, 2012).

1 Ex. 2-4,p. 1.
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on shift whenever he can,” and described him as “eager to learn more to better himself, his team
and the department.”*?

Officer McQuillin was similarly highly regarded by fellow officers, who, when asked to
provide letters of support after the events described here, described him as “enthusiastic and
helpful,” “especially competent and trustworthy,” and “dedicated”;'® “very professional” and

“always available and willing to help”;** “always an officer who would go above and beyond to

help out other officers”;'® “an outstanding example of what the general public expects when they

think of public servants”;'® and “professional, kind, always willing to help out [and having] very

high moral character.”*’
C. The canine program, canine training, and training aids
1. K9 Unit structure and training overview

All of the required K-9 training for AAPFD canine handlers is conducted by the TSA.18
Before he could formally join the K-9 unit, Officer McQuillin was required to complete TSA’s
ten-week canine handler course at Lackland Air Force Base in Texas.!® This training program
focused on becoming a dog handler; it is not an explosives course. 2 Most of the instruction
focused on caring for the dog and performing the responsibilities of a handler, such as interpreting
the dog’s cues, keeping the dog motivated, et cetera.?!

Officer McQuillin and his TSA-provided dog, Hunter, completed the program during the
summer of 2013. Upon returning to Anchorage, Officer McQuillin and Hunter began working
and training with the AAPFD canine team. At the time, the Department had three other canine
handlers — William Kemper, Dustin Schmidt, and Herman Trent. The canine officers usually
worked in two-person shifts, although the four officers sometimes overlapped for part of the
week. As the most junior canine officer, Officer McQuillin was advised to and did follow the

lead of Officer Herman Trent, the most senior canine officer.??

12 Ex. 2-4, p. 2.

13 Affidavit of Jack McFarland, p. 2.

14 Affidavit of Jim Lewis, p. 1.

15 Affidavit of Brent Lowen, p. 1.

16 Affidavit of Daniel Nowak, p. 2.

o Burkmire testimony.

18 Trent testimony; Davis testimony; McQuillin testimony.
19 McQuillin testimony; Vasek testimony.

2 McQuillin testimony; Vasek testimony.

2 McQuillin testimony.

2 McQuillin testimony; Davis testimony; Trent testimony; Ex. 2-4, p. 3 (August 2013 evaluation: “I encourage

Ofc. McQuillin to seek out assistance from current members of the K-9 program, department policy and procedures
OAH No. 15-1086-POC 3 Decision



Once officers complete the Lackland program, they still must be certified by TSA, and
then recertified annually.?® The certification involves a weeklong “training mission” overseen by
local and visiting TSA trainers. Officer McQuillin completed his training mission in December
2013 and was certified in January 2014, six months before the incident giving rise to this case.

Beyond the formal program at Lackland and the annual TSA certification, explosives-
detection canine officers participate in frequent training in order to maintain proficiency.
Training is constant, with TSA requiring canine officers to log a certain number of training hours
each week.?*

TSA and other AAPFD K-9 trainings are conducted in a variety of locations and
circumstances, including, frequently, training in public areas.?® Officers are required to train in
any area where they might be required to respond in the event of a bomb threat.?® When training
on airport grounds, training may be conducted “anywhere in the airport, night or day.”?’ In
addition to the airport terminal itself, the AAPFD officers trained at locations including rental car
lots, open fields, hotels, parking lots, and on airplanes.?® TSA Field Canine Coordinator David
Vasek explained that officers “have to train in public areas due to the current threats in the world;
we have to train realistically.” An example of an airport training might involve an aid being
hidden in a bag under a seat at a gate, and a handler then being called in to search several gates.
Other times, aids are hidden throughout a larger area, for example, an entire terminal.

Trainings require, at a minimum, two officers — one handling the dog, and the other
observing both the dog and the handler. The four AAPFD officers conducted trainings in groups
of two, three, or four, depending on the circumstances. For the majority of the week, only two K-
9 officers were on shift at one time. Accordingly, most training involved two officers — with one
officer first running his dog through the scenario while the other one took notes and monitored the
area, and the officers then switching roles so the second officer could run his dog through the

scenario.?®

and his chain of command to ensure successful completion of his K-9 training and his certification as a K-9
handler”).
2 McQuillin testimony; Vasek testimony; Ex. 2-4, p. 3.

2 McQuillin testimony.
% Vasek testimony.
% Vasek testimony.
2 Vasek testimony.
% Vasek testimony.
3 McQuillin testimony.
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2. Training aids

When training explosive-detection dogs, officers use “training aids” containing
explosives. These training aids are not “bombs” or “live explosive devices,” but they do contain
explosive material.*® Various different types of explosives are used in training. The training aid
at issue in this case was “water gel” — a gelatinous ammonium nitrate mixture packaged to
approximately the size and shape of a hot dog.®! Water gel is a “fairly innocuous” training aid.*?
Because it is a “secondary explosive,” water gel cannot explode without an initiator, such as a
blasting cap.®® In the absence of an initiator, water gel melts, rather than explodes, if exposed to
high heat.3*

TSA monitors and controls access to the training aids used by K-9 officers. TSA stores
the training aids in a secure area within the airport, and canine handlers must check them in and
out through a written log.%®

In July 2014, TSA policy required K-9 handlers to “maintain constant accountability” for
the training aid “at all times” to make sure the training aids were not lost or stolen.*® While TSA
policy has since changed to require “eyes on the training aid at all times,” this requirement was
not in place in July 2014. Rather, K-9 handlers were expected to maintain “visual accountability
of the training area.””*’

The actual monitoring of training aids during training is made logistically difficult by the
nature of the trainings. When officers are conducting a training within the airport, for example,
training aids are hidden throughout an entire gate section or concourse, including in secure
hallways, bathrooms, and individual gates.*® Additionally, if an officer were closely watching the
hidden training aid each time, the detection canines would pick up on that visual cue, and start
only “working” in a particular area if it is being watched — an outcome that would undermine the
effectiveness and purpose of the training itself.3® But handlers were required to “know where the

training aids are” and “maintain accountability that they stay there.”*°

% Spinde testimony; Whitehurst testimony.

3 Whitehurst testimony; Trent testimony; R. 289.
% Spinde testimony.

3 Whitehurst testimony; Trent tesitmony.

34 Whitehurst testimony; Trent tesitmony.

% Vasek testimony; McQuillin testimony; Trent testimony.
36 Vasek testimony.

7 Vasek testimony.

8 Trent testimony; Vasek testimony.

39 McQuillin testimony.

40 Vasek testimony.
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D. Misplaced training aids within canine programs

Both locally and nationally, canine officers conducting training exercises have, on
occasion, misplaced training aids during training exercises.*? TSA’s training aids contain printed
instructions for any members of the public who find such aids.*?

1. Policies and procedures relating to loss of training aids

Chapter P200 of the AAPFD Policy and Procedures governs the Canine Unit. Section
P200 IV.C.F.j of the AAPFD Policy & Procedures provides: “In the event that a training aid is
damaged or some/all of the source is lost or destroyed, the handler will write a report and file it to
the original case. The handler will notify the Unit Commander and the TSA field
representative.”*> However, AAPFD has no written policy specifically addressing the procedures
to be followed when a training aid is temporarily misplaced but then quickly recovered.

Section P200 IV.C.F.i directs that “all training aids shall be safely cared for and properly
documented in accordance with TSA procedures.” The “Statement of Joint Objectives” (SOJO)
governing the relationship between AAPFD and TSA is a confidential federal security document
and is not included in the evidentiary record in this case. Although Mr. Vasek testified that the
SOJO requires handlers to notify the Field Canine Coordinator if a training aid is lost, the exact
language of any requirement in that regard was never established in this hearing.**

2. Lost training aid incidents

At the hearing in this matter, various former K-9 officers testified about local incidents in

which training aids went missing, including:

e A passenger locating and turning into airport authorities a training aid that
had been hidden in an airport bathroom;

e TSA officers picking up a backpack containing a training aid while a K-9
officer was briefly distracted by a passenger’s question;

e A custodian locating a training aid in a trash can;

e A TSA K-9 trainer having to use his body to physically block a rental car
from being driven away with a training aid; and

e A training aid being partially eaten by a bird.*®

4 Vasek testimony; Spinde testimony; Ex. 2-1, pp. 17-18.
42 McQuillin testimony; Spinde testimony.
43 R. 56.

4 See Vasek testimony (“if a training aid is unaccounted for, it requires instant notification to myself”), R. 309

(same); McQuillin testimony (“it doesn’t say immediately notify”).
4 McQuillin testimony; Spinde testimony; Vasek testimony; see also, Ex. 2-1, p. 17.
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With the exception of the bird eating part of an aid — which was reported because the bird’s
actions changed the actual volume of the explosive material in the training aid — these incidents of
temporary loss were not reported either to AAPFD or the TSA.#

3. April 2014 incident

On April 21, 2014, while training at an airport car rental facility, AAPFD K-9 officers
Trent and Schmidt inadvertently lost an explosive training aid for roughly five hours.*” In that
incident, after an AAPFD officer placed a C-4 explosive training aid on the bumper of a vehicle, a
rental company employee then mistakenly rented that vehicle to a member of the public, who
drove it away before anyone realized the mistake.*®

Officers Trent and Schmidt did not report this incident to TSA’s Field Canine Coordinator
Vasek or Chief Davis immediately, but instead reported it only after first driving around looking
for the missing aid.*® Having been unable to locate the missing aid, they notified Mr. Vasek and
Chief Davis about thirty minutes after first discovering the loss.

Because the location of the training aid was unknown, AAPFD enlisted the assistance of
the Anchorage Police Department, which alerted its officers to be on the lookout for the missing
rental car. The FBI and ATF were also notified, as was the employer of the driver who had rented
the car. After more than five hours, the missing aid was eventually located and retrieved by
AAPFD officers.

At some point, local, state and national news media became aware of this incident. After
the training aid was recovered, Chief Davis held an informal press conference at which he stated
that neither the driver of the rental car, nor the general public, were ever in danger during the
incident. News articles quoted Chief Davis as saying that “the amount of explosives in the
vehicle was small and didn’t pose a threat to the driver or the public,” that “the driver of the rental
was never in danger,” and that “[w]hen we say 'explosives,' it's not a stick of dynamite[;] it's a
very small piece of explosive.”

AAPFD did not conduct an administrative investigation of the April 2014 incident, and
neither officer involved was disciplined as a result of that incident.®* All members of the AAPFD

K-9 team were aware that no discipline was imposed on either of the two officers involved.>?

46 Spinde testimony; Trent testimony; Ex. 2-1, p. 17.
47 Davis testimony; Ex. 2-3.

a8 Trent testimony; Vasek testimony.

4 Trent testimony.

50 Ex. 2-3, pp. 1, 2.

51 Davis testimony; Trent testimony.
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Following the April incident, Chief Davis issued Officer Trent a non-disciplinary Letter of
Instruction requiring him to “develop an approved operating procedure to make sure this does not
happen again.”*® Chief Davis further tasked Officer Trent with conveying these procedures to the
rest of the K-9 team.

One procedural change that arose was a decision that, during vehicle training, the team
should get the keys to all vehicles being used for training. Neither a formal “key” policy nor any
other policies related to this issue were reduced to writing.

Another recommended change was for the officers to conduct trainings in groups of three,
rather than in pairs, to increase the number of eyes on the training area. However, AAPFD
continued to schedule the K-9 officers mostly in two-person shifts, so, as a practical matter, most
of the training continued to be done in pairs.>*

Also following the April 2014 incident, TSA Field Canine Coordinator Vasek conducted a
brief, informal training for the K-9 officers, at which they reviewed a powerpoint presentation
about explosives training aids generally.>® The training covered the obligation to report missing
aids to the field canine coordinator, but did not specifically identify a need or requirements to
notify the coordinator “immediately” in such an instance, and did not specifically address what to
do if a training aid were briefly misplaced but then quickly recovered.>®

E. July 30, 2014 incident

The incident giving rise to this case was a routine training exercise conducted by Officers
Trent, Kemper, and McQuillin on July 30, 2014. As they had done many times before, the
officers were using the Department of Transportation (DOT) vehicle storage lot in Anchorage.®’
This is the same lot where the TSA had recently conducted the officers’ annual certification
training, and the officers understood it to be a secure lot for training purposes.>®

When they arrived at the DOT lot, Officer Trent went into the office to speak with DOT
shop foreman Brian Flaherty about their training plans. The three rows of vehicles they were

using for the training were the same rows that had been used in the officers’ recent TSA

52 Trent testimony; McQuillin testimony.

53 R. 42.

54 McQuillin testimony.

55 Vasek testimony.

56 McQuillin testimony; Trent testimony. Mr. Vasek did not testify about the content of the training, and the
powerpoint presentation is not part of the record.

57 McQuillin testimony; Flaherty testimony.

58 McQuillin testimony; Trent testimony; Spinde testimony; R. 40- 41, 196, 230-231; Ex. 2-1, p. 6; Ex. 2-9, p.
3.
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recertification training.>® Officer Trent left that meeting with the understanding that the portion of
the lot where the officers intended to train was available for training, with Mr. Flaherty holding
the keys for those vehicles.®® Because this was his understanding, Officer Trent did not take
vehicle keys from Mr. Flaherty.®!

The officers set out signs indicating that K-9 training was taking place.®> Next, the
officers placed the two training aids on vehicles. The officers were using two training aids — cast
booster and water gel.%® Officers Kemper and Trent placed the training aids, placing the cast
booster on a vehicle in the middle row, and placing the water gel above the engine compartment
of a Ford Expedition in the back row.%*

TSA policy requires that training aids be covered by some sort of a barrier to prevent
scents from mixing, so that the canines continue to most strongly associate their “reward” with
the scent of the explosive alone, as opposed to associating it with the scent of the explosive and
whatever it had been placed near. During the July 30, 2014 training exercise, the water gel was
wrapped in a paper towel, which is a TSA-approved barrier.

As required by TSA protocol, the officers and their canines then waited in their vehicles
for thirty minutes to allow the training aids’ odors to emanate.

1. Training scenario by Officers McQuillin and Trent

Through a game of rock-paper-scissors, the officers determined that Officer McQuillin
would run the training exercise first.° To simulate arriving at a live call, Officer McQuillin drove
with Hunter to the area of the lot where the training was, got him out of the car, and began the
search.%® Officer Trent “had the clipboard,” which means that he was making the TSA-required

notes on what was happening during Hunter’s search.®’

59 McQuillin testimony.
60 Trent testimony; R. 41; Ex. 2-1, p. 6. To the extent to which Mr. Flaherty implied in his testimony that he
provided other instructions, that testimony was not persuasive, and is not consistent with his earlier statements. See
Ex. 2-1, p. 6 (Arbitrator finding that Flaherty “did not contradict” Trent testimony that Mr. Flaherty told him the three
rows of cars identified were okay to use).
61 Trent testimony; see also Ex. 2-8, p. 3 (Officer McQuillin: “[WThen we had our annual evaluation and we
went to that exact lot with the TSA evaluator and the regional trainer and the [FCC] and they did the walk around of
the lot, they didn’t collect any keys and, I know, it is a bad example to follow, but I guess there is some sort of false
sense of trust in knowing that at least it was a secured lot, we used all the exact same vehicles and they had | want to
say at least five aids out there that day”).

Trent testimony; McQuillin testimony; Ex. 2-1, pp. 6-7.

63 R. 246.

64 R. 245.

65 Trent testimony; McQuillin testimony.
66 McQuillin testimony.

67 McQuillin testimony.
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It took Hunter forty minutes to find both aids. Forty minutes was a long time for Hunter,
who was still a young dog, to be actively engaged in a continuous search. Both Hunter and
Officer McQuillin were tired after the mental exertion of running the course. It was also
important, from a training perspective, to move Hunter away from the scents of the training aids.
Accordingly, when they were done, Officer McQuillin put Hunter into his vehicle and drove it
away from the search area and back towards shop foreman Flaherty’s building.5®

However, Officer McQuillin did not alert Officers Trent and Kemper that he was doing
this, nor that he intended to take a break before returning to the training area. He would later
explain that it had not occurred to him to do so, because of the procedures normally followed
when officers trained in pairs. Under those procedures, one officer ran his dog, while the other
held “the clipboard” and monitored the area. With Officer Kemper now holding the clipboard and
Officer Trent preparing to run his dog, Officer McQuillin considered himself to be “outside the
training scenario,” rather than as a third set of eyes.®® However, the officers had not formally
discussed their respective roles or responsibilities vis-a-vis the three-person training, leading to a
significant breakdown in communication. While Officer McQuillin believed himself to be “out of
the training scenario,” Officer Trent thought that Officer McQuillin was going to remain in his
vehicle in sight of both rows of cars.”

After relocating his vehicle, Officer McQuillin got Hunter some water, grabbed a snack,
and used the restroom. In the meantime, unaware that Officer McQuillin was not also watching
the training area, but also under the misimpression that the entire lot was secure, Officers Trent
and Kemper had continued with the training exercise. Officer Kemper now had the clipboard,
and Officer Trent began running his dog, Elvis, through the training scenario.

2. DPS employee’s removal of the Ford Expedition

Unbeknownst to any of the three officers, one row of vehicles in the DOT lot was not, in
fact, secure. These were pool vehicles for use by Department of Public Safety employees, and
their keys were held not by Mr. Flaherty but by DPS Vehicle Coordinator Deanna Humphries.

At some point while the officers were preparing their training scenario and conducting the
first exercise, DPS office assistant Laura Spire had arrived at the DOT lot because she needed to
use a state vehicle that morning to run some office errands. Shortly before 9:30 a.m., with keys

obtained from Ms. Humphries, Ms. Spire came to the DOT lot and picked up a Ford Expedition

68 McQuillin testimony.
69 R. 224-225.
n R. 253.
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from the motor pool.”* The vehicle whose keys Ms. Spire had been given for her errands was the
same Ford Expedition on which the K-9 handlers had previously placed the water gel training aid.
Ms. Spire did not notice the signs indicating that canine training was occurring, nor did any of the
officers notice her. Unaware of any possible problem, Ms. Spire left the DOT lot and began her
errands.

3. Discovery of loss and search for missing vehicle

In the meantime, unaware of this development, Officer Trent was running Elvis through
the training scenario. After Elvis found the first aid, he and Officer Trent moved to the back row
of cars. It was then that Officer Trent observed that a vehicle — the Expedition on which he had
placed the water gel — was now missing. Officer Trent began searching the lot in his patrol car to
try to locate the missing vehicle. Meanwhile, Officer Kemper went into the shop to speak with
Mr. Flaherty, to attempt to determine how a car could have been taken from the lot.”2

During all of these events, Officer McQuillin had been moving his vehicle, getting water
for his dog, putting his dog into the vehicle, having a snack, and using the restroom. When he
exited the restroom, Officer McQuillin found Mr. Flaherty engaged in a discussion with Officer
Kemper, who informed him about the missing vehicle.”

Officer McQuillin then joined Officer Trent in the search for the Expedition and the
missing training aid. The two officers drove their vehicles to different parts of the lot, to see
whether the Expedition had been moved to one of the garages on site. While they were searching,
they received a text from Officer Kemper, letting them know that Mr. Flaherty had located the
vehicle.”

4. Communications with Ms. Spire and return of the training aid

While Officers McQuillin and Trent searched the lot, Mr. Flaherty called DPS vehicle
coordinator Deanna Humphries, who identified the employee who had taken the Expedition. At
some point, although the record is unclear about when, at least some of the officers had a
discussion with Mr. Flaherty about it being safe for Ms. Spire to drive back.” It further appears

that Officer Trent, the team’s explosives ordinance disposal expert, was involved in determining

n Spire testimony; R. 31.
7 Trent testimony; R. 40.
& McQuillin testimony.
" R. 40.

® R. 40.
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that it would be safe for her to do s0.”® Accordingly, Mr. Flaherty directed Ms. Humphries to
have Ms. Spire stop her errands and return the vehicle to the lot.

Ms. Spire left in the Expedition shortly before 9:30 a.m.”” Ms. Humphries first called Ms.
Spire at 9:35, but Ms. Spire did not hear the call and did not answer.”® Ms. Spire returned Ms.
Humphries’ call at 9:54. Ms. Humphries told her that canine officers were conducting a training
and had placed something in the car, and that she needed to return the car immediately. Ms.
Spire, who assumed the training aid in question contained narcotics, left her errands and drove
back to the DOT lot.

When Ms. Spire returned to the lot, Officer Trent removed the training aid from under the
hood of her car, Officer Kemper told her she was “good to go,” and she drove off to resume her
errands.”® Officer McQuillin was walking Hunter, and was not present when Ms. Spire returned
to the lot.2% Ms. Spire was back running her errands by 10:17 a.m.8* After recovering the water
gel, the three officers left the DOT lot and relocated to another area for their remaining field
training exercises that day.

5. Lack of notification

At no point while the aid was missing or after it had been recovered did any of the three
officers report the lost training aid to TSA’s Field Canine Coordinator Vasek, or to anyone within
the AAPFD chain of command. At the time, Officer McQuillin did not believe that the particular
circumstances here —~where the aid was briefly missing but then recovered — required a report.
In his hearing testimony, Officer McQuillin likened the scenario to driving a car that temporary
slides off the road, then recovers and returns to the roadway. Just as an officer would presumably
not report a temporary, transient loss of vehicle control, Officer McQuillin did not understand the

circumstances here to require a formal report.

s McQuillin testimony; R. 40. In the April 2014 incident, the officers had the driver of the rental car stay
where he was, rather than continuing to drive the car with the training aid attached. Mr. Trent explained that this was
because the training device in that case was affixed to the bumper, creating a stronger likelihood that the item would
fall off or get lost on the road. While the aid falling off would not have caused an explosion, it would have made it
far more difficult to recover, as the officers were expected to do. Trent testimony.

” R. 31.

& R. 31; Spire testimony.

& Spire testimony; Hahn testimony; Trent testimony.
8 McQuillin testimony; Trent testimony.

81 R. 31.

82 McQuillin testimony.
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Officer Trent, likewise, denies knowing that notification was required in this instance,
given “the short duration it was missing” and what he perceived to be “the lack of severity of the
situation as far as how these [incidents of temporary loss and recovery] were treated in the past.”8®

The Executive Director did not prove by a preponderance of the evidence that the officers
had a discussion about reporting the incident or about any reporting requirements.8* Rather, it is
more likely true than not true that Officer McQuillin did not realize a report was required, and that
Officer Trent, the senior-most K-9 officer, did not take any actions that changed his perception.
As a result, and similarly to other past incidents involving a temporary misplaced aid, the officers
did not report the incident to Mr. Vasek or within AAPFD.

6. Chief Davis and David Vasek learn of incident

Sometime after returning to work on July 30, Laura Spire mentioned the incident in
passing to Alaska State Trooper Captain Randall Hahn, framing it as a humorous anecdote.®
Captain Hahn, in turn, contacted Chief Davis.2® When they spoke, Captain Hahn relayed to Chief
Davis his understanding that AAPFD K-9 officers had left a training device in a vehicle, allowed
the vehicle to leave the lot, and then recovered the training aid.” This was the first Chief Davis
had heard of this incident.® After their discussion, Captain Hahn sent a follow-up email, titled
“Timeline this Morning:”

Our OA left in the vehicle a little before 0930 this morning. Our vehicle
coordinator was contacted by DOT about ten minutes later and made her first call
to the OA. That call wasn’t received and another call was placed to her at 0954.
She returned to DOT with the vehicle and was cleared and back running her
errands by 1017.%°

Later that afternoon, Chief Davis called Officer Trent to inquire about Captain Hahn’s
report.*® In response to Chief Davis’s questions, Officer Trent confirmed that the team had lost

but then recovered a training aid, and that they had not reported these events to anyone due to the

8 Trent testimony.

84 Trent testimony; McQuillin testimony.

8 R. 100-101.

8 R. 30.

87 Davis testimony; Hahn testimony. Initially, there was some uncertainty on behalf of AST and AAPFD
leadership as to whether the officers involved in the incident had been AAPFD officers or officers from another
agency. ld.

8 Davis testimony.

8 R.31.

% Davis testimony; R. 28.
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short duration of the incident.®* Chief Davis told Officer Trent that he wanted to meet with all
three officers the following morning.

Chief Davis also contacted David Vasek and informed him of the incident.®> Mr. Vasek
found the temporary loss of the training aid “concerning,” and felt that he “should have been
notified immediately.”®® However, Mr. Vasek did not believe the three AAPFD officers should
be terminated, and shared those views with Chief Davis.**

F. Post-incident meetings and documentation

The morning after the incident, Chief Davis met briefly with all three officers.*® Chief
Davis did not specifically ask Officers Kemper or McQuillin any questions about the incident
during this meeting, and neither made substantive comments during the meeting.®® When asked,
Officer Trent reiterated his estimate that the aid was missing for about twenty minutes.®” Neither
Officer Kemper nor Officer McQuillin disagreed with this estimate or suggested it was
inaccurate.%® Chief Davis then told the officers he was opening an administrative investigation
(Al), and ended the meeting.*® Chief Davis assigned AAPFD Lieutenant Gary Delk to conduct
the investigation.1%

The same day that they met with Chief Davis, the officers also met with Field Canine
Coordinator David Vasek, who had each of them fill out an ATF “Form 5400.5, Report of Theft
of Loss — Explosive Material.”%* Officer Trent had previously filled out a Form 5400.5 as part of
the April 2014 incident.1%? Officers Kemper and McQuillin had not previously filled out a Form
5400.5, and took guidance from Officer Trent in filling theirs out.1%

The Form 5400.5 asks where the loss or theft occurred, what exactly was lost or stolen,
when the theft or loss was “discovered,” and when the theft or loss occurred, if known.%

Because they filled out the forms together, Officers Trent and McQuillin provided identical

a Davis testimony; R. 28.
92 Davis testimony; Vasek testimony.
% Vasek testimony.

94 Vasek testimony. To the extent to which Chief Davis recalls Mr. Vasek saying otherwise, Mr. Vasek’s

testimony on this point was more credible.

% Davis testimony; McQuillin testimony; Trent testimony; R. 29.

9% McQuillin testimony; Davis testimony.

o7 Davis testimony.

% Officer McQuillin was not present when the aid was discovered missing, nor when it was returned, and
believed this to be a reasonable estimate given his limited window of information. McQuillin testimony.

% Davis testimony; McQuillin testimony; Trent testimony; R. 29.

100 R. 26, 45.
lol Vasek testimony. See R. 36-39.

102 Trent testimony; McQuillin testimony; Vasek testimony.
103 McQuillin testimony; Trent testimony.
104 R. 38.
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responses to these questions, identifying the explosive as 1.25 Ibs of “Data gel” water gel
manufactured by Slurry Explosive Corp, identifying the “discovery” of loss as occurring at
“0910” on July 30, 2014, and answering the question about the approximate occurrence of the
loss as “0905” on July 30, 2014.1%

The final section of the form, box no. 16, is a 1.5-inch empty box with the header: “16.
Other Information Pertinent to the Theft or Loss.”'% Officer Trent wrote “Report attached,” and
attached a separate page containing a typed two paragraph summary of events.1®” Officer
McQuillin typed his response directly onto the form, as follows:

On 7/30/14 the Anchorage Airport police K9 unit conducted a canine vehicle
search with 51 cars and 2 CETA aids, located at the State of Alaska vehicle lot.
There were three canine teams total and | ran first. After completing an almost 40
minute search, | put my canine in my patrol vehicle parked nearby. Presuming
the remaining two teams had control of the training area (we generally train with
two teams on a daily basis) | re-located my vehicle closer to a nearby building
where there was a restroom inside. | tended to my canine making sure he had
water and ate some lunch. | went inside to go to the bathroom. Upon exiting the
bathroom | saw one of our handlers talking to a mechanic about locating a
vehicle. This is when | was made aware that an aid had left the training area. In
attempting to locate the missing aid vehicle, | drove around the large parking lot
and adjacent parking lots in my patrol vehicle to no avail. | returned to our
staging area and was notified the missing aid vehicle had been located and was en
route back to the parking lot.1%

The officers were not directed to fill out any other reports or forms related to this incident, either
by TSA or by AAPFD, and none of them did so.%°

Lt. Delk and Chief Davis later took issue with the fact that the officers did not reference
the incident in their weekly AAPFD K-9 activity logs. Those logs were a time accountability tool
created by the AAPFD Deputy Chief to better understand how the K-9 officers spent their time.
There was no written policy describing what information should or should not be included, and
the K-9 officers varied in the degree of detail they included in their logs.'*® Officer McQuillin’s
entries were generally broad descriptions of an overall activity, such as “[training in] open area,”

“[training in] Baggage [claim] at North [terminal],” or “canine sweep of south terminal.”!!

105 R. 36 (Trent); R. 38 (McQuillin). The record does not include the form filled out by Mr. Kemper, but does
appear to contain Mr. Kemper’s typed response to Question 16. See R. 41.

106 R. 39.

107 R. 40.

108 R. 39.

109 McQuillin testimony; Trent testimony.
110 R. 32-35.

11 R. 34.
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Officer McQuillin explained to Lt. Delk that there had been “an evolving process of what we
should or should not even put on those things,” and further explained that “it’s called a canine
activity log, so I try to get as much stuff on there as related to the canine as possible.”*!2

Officers completed and turned in the logs at the end of each week, so the log that covered
July 30 was completed nearly a full week later, well after the Al had been initiated and the
officers had completed the required TSA Form 5400.5.1%% Officer McQuillin’s July 30 entry in
his K-9 activity log reflected that he had conducted K-9 training in an open area and in
vehicles.!'* Given the general scope of entries on Officer McQuillin’s daily K-9 log, and the lack
of policy guidance stating otherwise, there was nothing improper about Officer McQuillin not
referencing this incident on his daily log.

G. Administrative investigation (Al)

As noted above, Chief Davis assigned the investigation to Lt. Gary Delk.!*> This was Lt.
Delk’s first time conducting an administrative investigation.*'® Between August 14 and
September 18, 2014, Lt. Delk interviewed seven witnesses: Captain Hahn, Ms. Spire, Ms.
Humphries, Mr. Vasek, Mr. Flaherty, Officer Trent and Officer McQuillin.t’

Lt. Delk interviewed Officers Trent and McQuillin last, more than six weeks after starting
his investigation. In other interviews conducted by Lt. Delk:

e Mr. Vasek told Lt. Delk about other incidents in which training aids had gone

missing, explaining “that this happens in these programs sometimes”; 8

e Mr. Vasek told Lt. Delk that he believed the incident occurred due to a
miscommunication between the officers;*°

e Officer Trent, an AAPFD explosives expert, explained to Lt. Delk that the water
gel alone could not have exploded, and that, if exposed to very high heat, it would
melt rather than explode;*?°

e Laura Spire expressed great distress about the possibility that the training aid could
have exploded, but Lt. Delk did not explain to her that, in fact, the training aid
lacked an initiator and so could not have exploded;*?

12 R. 208.

us See R. 33, 35.
114 R. 34, 210.
15 R. 26, 45.

116 Delk testimony; Davis testimony.

1 With the exception of Mr. Vasek, the interviews were recorded, and the interview transcripts included in the
final investigation report. R. 93-303.

118 Vasek testimony.

19 Delk testimony; Vasek testimony.

120 R. 289; R. 294.
121 R. 116, 122-123.
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Captain Hahn told Lt. Delk that he remains “completely supportive” of AAPFD K-
9 officers continuing to conduct training exercises in various public locations,!??
and did not want this incident to “to suppress the continued working relationship or
continued interactions” between the AST and AAPFD.!?®

Lt. Delk did not interview Officer McQuillin until 49 days after the incident. In his

interview, Officer McQuillin:

Explained that the team had mistakenly believed the DOT lot to be “secure” for
purposes of conducting a training;*?*

Explained that he was used to training in pairs along with Officer Kemper, and
that, with three officers present for the July 30 training, he had assumed that
Officer Kemper — having “the clipboard” and no leashed dog — was responsible for
the training aids once Officer McQuillin had finished the exercise and was taking
his dog for a break;*?®

Acknowledged a breakdown in communications amongst the team members
during the training exercise;'%

Repeatedly stated he did not know how long the training aid was missing,
suggesting it might have been “under twenty minutes, like from gone to back,” but
also saying it could have been twenty minutes from the time he learned the aid was
missing, and admitting that he “couldn’t tell you an exact time” when the aid went
missing or was located;*?

Stated he had not realized at the time that the brief, temporary loss of the aid was
required to be reported;*?®

Stated that, knowing what he had since learned, “we should have certainly notified

the Field Canine Coordinator”:1?°

Stated his disagreement with the idea that the officer checking out an explosive
training aid is ultimately responsible for the aid for the entire day — a policy he
disagreed with because of his belief that the team as a whole bears collective
responsibility for the aid;**° and

Described additional precautionary measures the team was now taking, two
months later, to avoid a similar incident from occurring.t3

When asked at the hearing about Officer McQuillin’s level of cooperation with the investigation,

Lt. Delk testified that Officer McQuillin “was cooperative in anything I asked.”**?
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H. K-9 officers’ job status during the administrative investigation

Lt. Delk completed his investigation report on September 20, nearly two months after the
incident. In the intervening time, for the remainder of the summer and well into the fall, Officers
McQuillin and Trent continued to work in exactly the same capacity as they previously had
done.!3

The K-9 officers continued to train in pairs as well as groups of three or four.*** They
provided K-9 security services for visiting dignitaries, represented AAPFD at a job fair at Chief
Davis’s request, and otherwise continued to serve in the same capacity as they had before the
incident.*® As described by Officer McQuillin: “Everything was normal until the day | was
fired.” 1%

Also during this time, Officer McQuillin received his annual performance evaluation. In
that evaluation, dated August 21, 2014, AAPFD Deputy Chief David Shulling gave Officer
McQuillin an overall rating of “high acceptable,” describing him as showing a “strong willingness
to assist on shift whenever he can,” and being “eager to learn more to better himself.”**’

. Investigation report

Lt. Delk completed his report on September 20, 2014 — just two days after his interview
with Officer McQuillin.**® Lt. Delk sustained each complaint he had been asked to investigate,
and also reported that his investigation had shown additional violations as well.**

Lt. Delk concluded that the training aid was lost because the three officers failed to follow
policies, communicate with one another, and “ensur[e] direct responsibility as oversight of the
explosive training aids in which they are all responsible for (sic).””**

The original violations sustained by Lt. Delk were as follows: violating various AAPFD
and TSA safety rules; violating safety rules under circumstances that created a “substantial risk of

serious physical injury” to the driver; violating the SOJO by, inter alia, not notifying the Chief

132 Delk testimony. Lt. Delk later testified that he personally did not believe Officer McQuillin when he said
that he hadn’t realized reporting was required under these circumstances. But Officer McQuillin’s answers on that
issue were consistent throughout the investigation, and his testimony was credible.

133 Trent testimony; McQuillin testimony. Officer Kemper resigned on August 8, 2014, as part of a prior plan
to go back to school. Davis testimony.

134 McQuillin testimony.

135 McQuillin testimony; Trent testimony.

136 McQuillin testimony.

137 EX. 2-4, p. 1-2. Officer McQuillin was also noted to “generally accept any supervision given him.” Ex. 2-4,

p- 2. (“He accepts and appreciates any constructive input that supervisors offer him, and utilizes that input to better

himself”).

138 R. 303.

139 R. 316-320.
140 R. 316.
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and the Field Canine Coordinator after discovery of the loss; unbecoming conduct, because other
agencies were aware of the loss; and neglect of duty, through the lack of communication that led
to the loss.1#

Additionally, Lt. Delk concluded that Officers Trent and McQuillin had violated policies
and procedures prohibiting “falsification of any report” and “making a false statement.”**? This
conclusion was based on the ATF forms each officer had submitted, and, specifically, on their
responses to questions 7a and 7b, which ask when the loss “occurred,” and when it was
“discovered.” Officers Trent and McQuillin both listed the loss as having been “discovered” at
0910, and as having “occurred” at approximately 0905.14® Concluding that these responses were
intended to convey that only five minutes elapsed between the loss of the training aid and its
return, Lt. Delk then concluded that these answers were false.4*

Also under the “false report” section of the Al, Lt. Delk took issue with the lack of any
mention of the incident on any of the officers’ “Daily K9 report” logs.1*°

Officer McQuillin’s log entries for July 30 included: “0630-1200 | K9 training | Vehicles,
open area.” ¢ Officer Kemper’s July 30 log included an entry: “0700-1200 | K9 training | DOT
vehicles and Open area.”'*’ Officer Trent’s July 30 log included an entry: “0900-1145 | K9
training | Vehicles (DOT) and open areas.”**® Lt. Delk concluded that the failure to mention the
training aid incident constituted “falsification of reports.”4°

J. Pre-determination meeting

During the investigation, Lt. Delk did not consult with Chief Davis on substantive matters,
and Chief Davis did not advise Lt. Delk.*®® When Lt. Delk finished his report, he provided it to
Chief Davis.

Chief Davis did not agree with all of the conclusions in Lt. Delk’s report. Most notably,
he disagreed with Lt. Delk’s conclusion that the officers had falsified the TSA form through their

responses to questions 7a and b, and instead agreed with Officer McQuillin that Lt. Delk

141
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143
144

R. 316-320.

R. 318-319.

R. 37, 39.

R. 318-319; Delk testimony.
145 R. 319.

146 R. 34.

147 R. 35.

148 R. 32.

149 R. 319.

150 Davis testimony.
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misinterpreted that section of the form.*! Chief Davis agreed that 7a asks when the loss occurred
— that is, when the item actually went missing, and that 7b asks then the loss was discovered — that
is, when the officer became aware that the item was missing. He did not see the officers’
responses on item 7 as an “intentional attempt to cloud the facts” or to suggest the aid was only
gone 5-10 minutes.*>2

Chief Davis had his own concerns about Officer McQuillin’s responses on the TSA form,
but his concerns were about a different section — item 16. That item directs the officer to describe
“other information about the loss.” Officer McQuillin provided a narrative of where he was when
the aid went missing, what he did to look for it, and when/how he learned it had been located and
was returning to the training site.’>® Chief Davis was dissatisfied with Officer McQuillin’s
narrative because it did not specify how long the aid was missing.*>*

After reviewing Lt. Delk’s report, Chief Davis arranged a predetermination meeting with
Officer McQuillin. At that November 5, 2014, meeting, Chief Davis identified his three concerns
as “why was the missing aid not reported?”, “how can we prevent this incident from ever
occurring again?”, and, “how did we end up losing the training aid?”**°

In terms of the loss itself, Officer McQuillin noted that the team was “working off of
misinformation, assuming we had a secure lot of vehicles” when in fact the back row was now
occupied by pool vehicles.*®® He noted that they had followed the same protocols that had been
followed by the TSA trainers at their annual evaluations in May 2014.%%7

In terms of reporting, Officer McQuillin explained that the failure to report the aid was the
result of “the totality of the circumstances at the time.” Having never been in a similar situation,
as the junior-most member of the team, being unfamiliar with “what the exact protocol was,” and
because the aid “had been returned so soon,” he did not realize at the time that reporting was
required.’® Because the aid was only gone briefly, he explained, “I was under the impression that
we had resolved the issue and that it was a non-issue at the time.”*>° Officer McQuillin also

expressed his present understanding, after the fact, that notification should have been made.'®°

151 Davis testimony.
152 Davis testimony.
153 R. 39.

154 Davis testimony.

155 Ex. 2-8, p. L.
156 Ex. 2-8, p. 3.
157 Ex. 2-8, p. 3.
158 Ex. 2-8, p. L.
159 Ex. 2-8, p. 4.
160 Ex. 2-8, pp. 1-2.
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Noting that “hindsight is 20-20,” Officer McQuillin stated unequivocally that “I clearly believe
we should have done that.”*6?

Chief Davis also queried why Officer McQuillin did not later mention the incident in his
weekly K-9 activity log. Officer McQuillin explained that (1) this was not the kind of
information that typically goes in that log, and (2) by the time weekly logs were submitted, the
team had already completed the official reporting form, the ATF 5400.5.%62

Officer McQuillin denied that the officers engaged in any sort of conversation about not
reporting the incident.!®® He again explained that he had followed the lead of the more senior
officer, and had not realized, given “that the aid had not been gone that long,” that a report would
have been required under these circumstances.'®* He also again “fully acknowledge[d]” that “it
was a foolish decision at that time to not have made notification.”*®

During the predetermination meeting, Chief Davis indicated that he disagreed with the
AI’s conclusion about the “five-minute window” issue.'®® However, he still expressed concerns
about whether Officer McQuillin had understated the time the aid was missing.*®” Officer
McQuillin reiterated that his estimate of twenty minutes was an approximation.

K. Termination and decertification recommendation

On November 21, 2014, Chief Davis terminated Officer McQuillin for “blatant
insubordination.”'®® The termination letter asserted that Officer McQuillin had:

e Participated in placing training aids on vehicles without obtaining keys, while
being aware that officers were supposed to obtain vehicle keys before placing
a training aid;

e Negligently allowing the vehicle to leave the lot “with more than a pound of
explosives placed on the engine”;

e Failed to notify Chief Davis when the training aid was lost despite being
“aware” of the requirement to do so;

e “Engaged in a conversation with the other Officers involved in the incident
and decided not to report it despite [his] knowledge of [his] responsibility to

do s0”; and
161 Ex. 2-8, p. 5.
162 Ex. 2-8, p. 4.
163 Ex. 2-8, pp. 5-6.
164 Ex. 2-8, p. 6.
165 Ex. 2-8, p. 6.
166 Ex. 2-8, p. 12.
167 Ex. 2-8, pp. 13-15
168 Ex. 2-8, pp. 13-15.
169 R. 232.
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e Stated during the Al that the training aid “was out of [the team’s] control for
‘probably less than 20 minutes,”” when the aid was actually “out of [the
team’s] control for significantly longer than twenty minutes.”*"°

The same day that he terminated Officer McQuillin, Chief Davis prepared an F-4
Personnel Action Form to the APSC, recommending the Council decertify Officer McQuillin.t"
The F-4 form alleged that Officer McQuillin:

e “Was responsible for the loss of an explosives training aid”;

e Knew he was “required to immediately report the loss of the explosive aid,”
but failed to do so;

e “Colluded with other officers to keep the knowledge of the loss of the aid
from the department leadership and the TSA”;

e “Minimized the severity of the action” on the ATF form; and

e “Was less than cooperative” during the investigation, including “minimiz[ing]
the time that the aid went missing.”1"2

Although Chief Davis knew Lt. Delk had misunderstood the time entry questions on the ATF
form, and that the AI’s damning conclusions about those questions were therefore erroneous,
Chief Davis provided the Al report to the Council without any clarification. Chief Davis testified
that it “never occurred to him” to clarify to the Council that Officer McQuillin had not, in his

view, lied on the form about the amount of time the training aid was missing.

L. Grievance and arbitration award

Officer McQuillin grieved his termination through his union, and the matter eventually
went to arbitration. A four-day arbitration hearing was held in October and November 2015. On
February 19, 2016, Arbitrator Howell Lankford issued a decision strongly in favor of Officer
McQuillin, finding that AAPFD lacked grounds to dismiss Officer McQuillin, and ordering him
reinstated.

The arbitrator concluded that Officer McQuillin should have remained on scene in the
parking lot as part of a three-person training team in order to provide an additional set of eyes on
the training aid. The arbitrator found that this failure was mitigated, but not excused, by a belief
that all car keys were under the control of Mr. Flaherty. The arbitrator concluded that the

appropriate disciplinary sanction for Officer McQuillin’s negligence was a one-week suspension.

170 R. 322-323.
o R. 9-10.
172 R. 10.
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173 acted

But the arbitrator rejected claims that Officer McQuillin colluded with other officers,
dishonestly, or otherwise committed the “blatant insubordination” alleged by the termination
letter. 174

In addition to ordering that Officer McQuillin be reinstated with full back pay and
benefits, the arbitrator also directed the agency to “take all appropriate steps to withdraw its
proposal that the Police Standards Council revoke [Officer McQuillin’s] police certificate or, in
the alternative, move to have that certificate reinstated.”1"

Chief Davis initially forwarded the arbitrator’s award to the Council with a disapproving
email.}’® In May 2016, Chief Davis sent a second letter retreating from the earlier email in favor
of “convey[ing] more thoroughly the position of the Ted Stevens Anchorage International Airport

Police and Fire Department.”’” The May 2016 letter takes the position that:

The [arbitration] hearing and resulting decision covered all of the material
allegations the agency relied upon to support the discharge of [Officer]
McQuillin. The fact finding and legal analysis of those allegations, and the
weighing of all of the evidence taken on those Issues, was within the jurisdiction
of the arbitrator and those findings are relevant to future proceedings by the
APSC.!™8

The letter noted that the arbitrator had concluded that Officer McQuillin had been
negligent in not staying on scene to help monitor the training area, but that the AI’s other
allegations were not substantiated. The letter noted in particular the arbitrator’s conclusion “that
the agency did not perform a fair and impartial investigation,” and his “reject[ion of] various parts
of the investigation that could call into question Officer McQuillin’s moral character.” Finally,
the letter stated: “For purposes of any future proceedings involving this matter, Officer McQuillin

has been ordered reinstated so he should not be considered a discharged employee.”*"

173 Ex. 2-1, p. 22 (“The officers were wrong, as far as this record shows, in their conclusion that their duty to
report the loss was eliminated by the brief period the location of the training device was unknown and the fact that it
came back safely. But the other local examples (set out . . . above) of training devices briefly lost and safely
recovered—sometimes by Department officers and sometimes by TSA officers or trainers—without a subsequent
report shows that the misconception was not theirs alone but was broadly shared. In order to sustain an allegation of
collusion, the burden of proof is on the agency to show that the officers knew their behavior was forbidden and
reached an agreement to cover up for one another by not reporting it, and the Department did not carry that burden”).
174 Ex. 2-1, p. 24.

175 Ex. 2-1, p. 26.

176 Davis testimony. That email is not in evidence in this case.

L7 Ex. 2-2. Chief Davis testified that he did not write this letter, that he understands it to have been written by
someone “in the Governor’s office,” and that he signed it “under protest.” The letter does not reflect that it was
signed “under protest.”

178 Ex. 2-2, p. 1.

179 Ex. 2-2, p. 2.
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M. Procedural history of revocation action

The Executive Director filed an Accusation against Officer McQuillin in July 2015,
seeking revocation of Officer McQuillin’s police officer certification based on his having been
discharged for cause. Officer McQuillin filed a timely notice of defense.

Because the claims against him were based on the same incident that was the subject of an
employment grievance, Officer McQuillin requested, and the Executive Director did not oppose, a
continuance of the hearing in this matter until the arbitration was resolved. In the meantime, a
separate action was filed involving Officer Kemper’s certification. The two matters were ordered
partially consolidated for hearing, so that a single evidentiary hearing could be held on the facts
common to both cases.

After the arbitrator’s ruling, Officer McQuillin filed a motion to dismiss, arguing that a
revocation based on his discharge from AAPFD would be improper in light of the arbitrator
rescinding that discharge. After an Interim Order indicated that the motion to dismiss would be
granted unless the Accusation were amended to state some grounds beyond the discharge, the
Executive Director filed an Amended Accusation in April 2016. In addition to still seeking
revocation based on the “discharge for cause,” the Amended Accusation seeks revocation based
on an alleged lack of good moral character.

An evidentiary hearing was held over the course of five days in June and July 2016.
Testimony was taken from AAPFD Chief Jesse Davis, AAPFD Lt. Gary Delk, AST Capt. Randall
Hahn, TSA’s Field Canine Coordinator David Vasek, Officer McQuillin, former Officer Trent,
DPS employee Laura Spire, DOT shop foreman Brian Flaherty, Dr. Frederic Whitehurst, retired
AAPFD Chief Laura Burkmire, retired AAPFD officers Martin Spire and Jack McFarland, and
current AAPFD officers Jim Lewis, Brandon Lewis, Douglas Holler, Brent Lowen, Daniel
Nowak, and Zachary Stone. All exhibits of both parties were admitted by stipulation. Following
the submission of post-hearing briefing, the matter was taken under advisement.

N. Credibility of witnesses

Officer McQuillin was a particularly thoughtful and credible witness. His manner was
direct and forthright, and he sought to carefully distinguish the views he held at the time of the
incident from the views he now holds — for example, as to whether it was necessary to report the
loss of the training aid. He testified credibly that he accepts responsibility for the poor

communication amongst the team members, and for the team not notifying anyone about the
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missing aid, but also was credible in explaining that, at the time the incident occurred, he
genuinely did not understand the policy to require notification under these circumstances.

Chief Davis was a less credible witness than Officer McQuillin. In his testimony, Chief
Davis attempted to minimize statements he had made to the media in April 2014 about the lack of
danger posed by misplaced training aids, and to disavow the letter he had signed and sent to the
Council the month before the hearing, while simultaneously discussing the importance of
trustworthiness. These two separate instances of Chief Davis backtracking from his official
statements related to the canine program generally, and to Officer McQuillin specifically, make
his testimony in this matter less trustworthy, and so, less credible. &

Lt. Delk was also a less credible witness than Officer McQuillin. In both his written
report and his testimony, Lt. Delk tended to minimize or exclude potentially exculpatory
information, while exaggerating or taking out of context potentially negative information.
Examples of this in his written report include Lt. Delk’s reliance on the outermost possible time
estimates to identify a timeline of events; ignoring Officer McQuillin’s statement that the “20
minute” estimate was about 20 minutes from when he learned the aid was missing; failing to
include unrefuted statements about water gel not being dangerous; relying on a nonsensical
interpretation of the ATF form to conclude that dishonesty was afoot; and otherwise
demonstrating a less than impartial approach to the investigation. Within his testimony, the most
obvious example of questionable judgment and/or non-credible testimony was Lt. Delk’s refusal
even now to consider the possibility (endorsed by literally every other witness) that he was
misunderstanding the ATF form. More broadly, Lt. Delk often offered questionable
characterizations of information obtained in his investigation.*8 The overall impression left is

that Lt. Delk is willing to cherry pick facts or information to support a preferred outcome.

180 Additionally, Chief Davis testified that David Vasek told him that other employees had or would be fired
under similar circumstances. This is the opposite of what Mr. Vasek testified to, and Mr. Vasek’s testimony on this
point was more credible.

181 For example, Lt. Delk described Officer Trent as having initially provided time estimates for when the aid
went missing and for how, “but then [saying] he doesn’t know what time because he doesn’t wear a watch.” Lt. Delk
went on to criticize Officer Trent for “not wearing a watch,” in light of the need for police officers to accurately
document the time while carrying out various duties. But Officer Trent’s actual statement in his interview with Lt.
Delk was that he removes his watch when running his canine through a training exercise, an explanation entirely lost
in Lt. Delk’s retelling. Another example is that, in describing his contacts with Dave Vasek, Lt. Delk remarked that
Mr. Vasek trained and supervised K-9 officers but was not himself a K-9 handler, and testified with certainty that Mr.
Vasek told him he was “not qualified to be a K-9 handler,” even though he would have liked to be one. But Mr.
Vasek testified he has worked both as a K-9 trainer and a K-9 handler, and described in some detail his experience
handling and training K-9s. 6/30/16 hearing testimony at 2:05:04 (“I was a canine handler, trainer, and instructor” in
the military); 2:05:40 (“I’ve had responsibility in training and working with hundreds of detector dogs”). As a final
example, Lt. Delk repeatedly sought to offer opinion testimony about car engine temperatures to support his
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Brian Flaherty gave obviously incorrect testimony about the events of July 30, 2014. He
testified with complete confidence that a fourth officer, Officer Schmidt, was present; that Officer
Trent was a “bomb guy,” not a canine officer; that only two canine officers and two canines were
present; and to other related “recollections” that are inconsistent with the undisputed evidence.
Mr. Flaherty’s recollection of the events is clearly flawed, and his testimony was given
considerably less weight as a result.

O. “Ultimate issue” factual findings

1. Cause of the loss. The training aid was lost because of a lack of clear
communication among the three officers, and between the officers and DOT personnel. All three
officers should have discussed their respective roles at the start of the exercise, and Officer
McQuillin should have communicated clearly and directly to his fellow officers that he was
removing himself and Hunter from the training scenario. His failure to do so was negligent,
although more understandable in light of the officers’ mistaken but not unreasonable belief that
the lot was secure. The officers also should have obtained the keys to each vehicle being used in
the exercise, although their failure to do so was again understandable in light of their belief that
the lot was secure and their belief that all keys were in the custody of a single responsible
attendant with whom they had directly communicated.

2. No threat to public safety. The presence of the water gel on the vehicle being
driven by Ms. Spire did not pose a threat to public safety generally or to her safety in particular,
and Lt. Delk’s conclusion to the contrary was inaccurate.'®? Likewise, the Amended Accusation’s
characterization of the water gel as “a live explosive training aid” was incorrect.’8® Water gel is a
secondary explosive, and could not have exploded without a blasting cap. Dr. Whitehurst, a
retired FBI materials analyst and doctorate-level analytical chemist, testified that water gel is a
“secondary explosive” requiring a great deal of sudden energy in order to detonate, and that a car
accident would not produce enough shock for this to occur. Indeed, even shooting it with a gun
would not make it explode. “In order for them to be dangerous we have to initiate them in some

way.”1® In the absence of an initiator, the presence of water gel does not present a danger, let

conclusions about the supposed dangerousness of having Ms. Spire drive the Explorer with water gel on top of the
engine compartment. Lt. Delk’s testimony about this topic was well out of step with other witnesses who testified.
182 It is unfortunate that Lt. Delk did nothing to clarify to Ms. Spire that the explosive gel was not, in fact,
dangerous under these circumstances. The failure to convey this information caused Ms. Spire unnecessary distress,
which remained visible at the hearing.

183 Amended Accusation, para. 3.

184 Whitehurst testimony.
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alone the “immediate threat” alleged here.!® In short, in addition to conflicting with his own
prior statements about the training aid that went missing in April 2014, Chief Davis’s conclusions
about the inherent dangerousness of the training aid were not borne out by the testimony of those
with actual technical training in explosives.!

3. Timing. The allegation in the Amended Accusation that “the training aid was
missing for approximately 70 to 75 minutes” is incorrect.'®’ Captain Hahn’s investigation on the
day of the incident is the most reliable source of information about how long the vehicle was gone
from the lot. Based on Captain Hahn’s summary, as reported to Chief Davis on July 30, 2014, the
training aid was gone for less than 50 minutes.'® But Officer McQuillin was not present when
the aid went missing, when it was discovered, or when it was returned, and a senior officer who
was present during all of those events estimated the time as about twenty minutes. Officer
McQuillin told Lt. Delk and Chief Davis that the aid was gone for approximately twenty minutes,
but also told them repeatedly that this was an estimate. While Officer McQuillin likely should
have realized that this estimate understated the total time of the loss, the Executive Director did
not establish that Officer McQuillin’s acceptance of the twenty-minute time frame was intended
to deceive. In short, Officer McQuillin’s estimate of twenty minutes understated the time that the
training aid was missing, but not nearly to the extent alleged by the Al, and not so unreasonably
as to implicate his moral character.

4. Awareness of requirement to report temporary loss and recovery of training aid.

It is more likely true than not true that, at the time the training aid was briefly lost and recovered,
Officer McQuillin was unaware that the temporary loss and recovery was required to be reported.
While Officer McQuillin probably should have realized that notification was required, his
confusion on this subject was understandable given the lack of a clear AAPFD policy on
temporary losses; the lack of any training on this specific type of occurrence; the significant
history, described by multiple witnesses, of other situations in which aids have briefly been
misplaced during training exercises without reporting; and the actions of his more senior officers,
particularly Officer Trent. Considering this same question in Officer McQuillin’s employment

case, the arbitrator reached the same conclusion:

185 Dr. Whitehurst noted that explosive aids are routinely transported by law enforcement agencies across
highways and through the mail.

186 See Ex. 2-3.

187 See Amended Accusation, para. 3.

188 See R. 156.
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The officers were wrong, as far as this record shows, in their conclusion that their
duty to report the loss was eliminated by the brief period the location of the
training aid was unknown and the fact that it came back safely. But the other
local examples (set out [above]) of training devices briefly lost and safety
recovered — sometimes by Department officers and sometimes by TSA officers or
trainers — without a subsequent report shows that the misconception was not theirs
alone but was broadly shared.*®°

Given the totality of the circumstances, the Executive Director did not prove that Officer
McQuillin actually knew that a report was required under these circumstances.

5. No collusion. The F-4 form submitted by Chief Davis alleged that Officer
McQuillin colluded with other officers to not report the loss of the training aid. Officers
McQuillin and Trent credibly testified that there was no such discussion. Their testimony is
logically supported by the short duration the aid was gone, the testimony regarding similar prior
incidents in which no report was made, and the total absence of discipline following the April
incident — all circumstances that undermine the idea that the officers would have any reason to
collude. As the arbitrator noted, “[i]t would have made very little sense to collude,” given this
history.!®® The officers generally, and Officer McQuillin specifically, did not engage in collusion
as to whether to report the temporary loss of the training aid.

6. No falsification. The officers generally, and Officer McQuillin specifically, did
not falsify or otherwise improperly fill out the ATF form. Lt. Delk was incorrect in concluding
that the responses at box 7 of the ATF form indicated that the aid was only gone for five minutes.
As the form requests, the responses properly reflected estimates of when the loss occurred and
when the loss was discovered. Officer McQuillin’s response to the ATF form’s question 16
(“other information about the loss”) provided an appropriate factual summary in response to the
question asked.

7. “Taking responsibility.” Chief Davis’s conclusion that the officers “minimized”
the incident was based on a view that no one ever “accepted responsibility” for the incident.%
Chief Davis took issue with Officer McQuillin stating, during the Al interview, that he had not
felt responsible for the training aid at the time of the incident. After a careful review of the
evidence, Officer McQuillin’s statements are far more reasonably construed as (1) explaining his
mindset at the time of the event vis-a-vis why he took the actions he took, and (2) then also

expressing his subsequent, post-event view that, in fact, the whole team was responsible. Officer

189 Ex. 2-1, p. 22.
1% Ex. 2-1, p. 22.
191 Davis testimony.
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McQuillin’s statements during the Al and the predetermination meeting about the actions he took
on July 30 were an attempt to explain what had led him to take those actions. But Officer
McQuillin also repeatedly indicated that, in hindsight, he had been wrong, that everyone was
responsible for the training aid, that he should have communicated with his teammates, and that
he understands that the team should have reported the incident.

8. Cooperation during the investigation. The F4 form submitted by Chief Davis
alleged that Officer McQuillin had failed to fully cooperate in the AAPFD’s investigation.
According to Chief Davis, the sole basis for that conclusion is that Officer McQuillin had, during
the predetermination meeting (not the investigation) made a statement that he was “not going to
say anything more” about the issue of how long the aid was gone.*®?> A full and careful review of
the evidence — Officer McQuillin’s written statement on the ATF form, his recorded interview
with Lt. Delk, and his responses to the questions in the predetermination meeting — demonstrates
that Officer McQuillin’s response was not a refusal to cooperate, but rather was a reasonable
statement that he had already fully explained the nature of his time estimate — specifically, that
“it’s an approximation” — and that further questioning was not going to change his answers.%
The allegation that Officer McQuillin failed to cooperate during the investigation is not supported
by the evidence in the record.

I1l.  Discussion

For the reasons discussed below, the Executive Director did not meet his burden of

showing that Officer McQuillin’s police officer certification should be revoked.

A.  The Executive Director did not show that Officer McQuillin lacks good moral
character. (Count II)

Count Il of the Amended Accusation asserts that discretionary revocation is appropriate
under 13 AAC 85.110(a)(3) because Officer McQuillin “lacks good moral character.” The
Council has discretion — but is not required — to revoke an officer’s certification if the officer does
not meet the basic standards set out in 13 AAC 85.010, which include the requirement that the
officer possess “good moral character.”%

Good moral character is defined as “the absence of acts or conduct that would cause a

reasonable person to have substantial doubts about an individual’s honesty, fairness, and respect

102 Davis testimony; Ex. 2-8, p. 15.

193 See Ex. 2-8, pp. 13-15 (Responding to Lt. Delk’s time estimate “would only be speculation”; difference
between various time estimates by different individuals “is why they call it an approximation”; agreeing that “[y]es, it
is an approximation and I’m not going to say anything more than that”).

104 13 AAC 85.110(a)(3).
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for the rights of others and for the laws of the state and the United States.”'*® For purposes of
making this evaluation, the Council may consider “all aspects of a person’s character.”%

Prior decisions by the Council have considered the elements identified in the regulation —
honesty, fairness, respect for the rights of others, and respect for the law — collectively.%
Because the regulation considers “all aspects of a person’s character,” the Council’s task is to
reach a reasoned decision based on the totality of the evidence. Here, the Executive Director did
not prove a substantial doubt about Officer McQuillin’s honesty, fairness, respect for the rights of
others or respect for the law, nor does the totality of the evidence support a finding that he lacks
good moral character.

The accusation’s threshold allegation implicating moral character — that Officer McQuillin
falsified a report — is incorrect. Even Chief Davis disavowed the conclusion in the Al report that
the Executive Director later relied on to make this claim.1%

With regard to Officer McQuillin’s adoption of the twenty-minute estimate for the time
that the aid was missing, the estimate fit roughly with what he knew—when he learned of the
incident and when it was concluded — and his statements make clear that twenty minutes was only
a guess. While he could have shown better judgment by not speculating if he lacked personal
knowledge, the surrounding circumstances do not support a finding that he was intending to
deceive anyone by adopting what turned out to be an inaccurate estimate. To the extent Officer
McQuillin’s adoption of the twenty-minute estimate was an error in judgment, it was not one that
raises doubt about his honesty.

Nor does the remaining evidence support the Executive Director’s allegation regarding a
lack of good moral character. To the extent that the temporary loss of the training aid was
required to be reported, Officer McQuillin’s failure to report the temporary loss was more likely
than not due to a good faith misunderstanding about that requirement under this set of
circumstances. Further, while Chief Davis also faulted what he perceives to be Officer
McQuillin’s failure to “take responsibility” for the events that unfolded, the transcript of Officer

McQuillin’s investigatory interview shows that he believed the incident occurred because of a

195 13 AAC 85.900(7).
196 13 AAC 85.900(7).

Lo7 See In re: E X, OAH No. 13-0473-POC, at p. 18 (Alaska Police Standards Council 2013); In re: Hazelaar,
OAH No. 13-0085-POC, at pp. 15-16 (Alaska Police Standards Council 2014).
198 Compare Amended Accusation, Para. 4, with Davis testimony.
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lack of communication and a lack of understanding, and also that he believes the team is equally
responsible for the events.

Chief Davis’s conclusion that Officer McQuillin was not forthcoming was based on his
statement, during the predetermination meeting, that he had “nothing more to say” about what had
happened. A full review of the evidence — Officer McQuillin’s written statement on the ATF
form, his recorded interview with Lt. Delk, and his responses to the questions in the
predetermination meeting — demonstrates that Officer McQuillin’s response was not a refusal to
cooperate, but was rather a reasonable statement that he had very fully explained his conduct,
reasoning and views on the topic at issue, and that further questioning was not going to change his
answers.

Both Officer McQuillin’s underlying conduct, and the overall evidence of his good moral
character, stand in sharp contrast to other cases in which the Council has revoked a certification
on the basis of moral character. Such cases have found overall poor moral character amidst
conduct such as sexual contact with a crime victim, sexual harassment of fellow officers,
accessing corrections resources for family members’ benefit, and dishonesty in official reports.t%

Here, neither Officer McQuillin’s conduct during the events of July 30, nor his conduct
during the investigation of those events, create substantial doubts about his honesty, fairness, and
respect for the rights of others and/or for the law. Further, Officer McQuillin presented
considerable testimonial and documentary evidence in favor of his good moral character.
Numerous former colleagues and supervisors testified in support of Officer McQuillin, drawing
specifically on their experiences working with him as an AAPFD officer, and describing their
observations of his positive work ethic, professionalism, calm demeanor, integrity, honesty, and
hard work.2° The totality of the evidence presented does not support a finding that Officer
McQuillin lacks good moral character, and in fact supports quite the opposite conclusion.

For the reasons stated above, the Executive Director did not meet his burden of proving

that Officer McQuillin lacks good moral character as defined in the Council’s regulations.

199 In re: E X, OAH Case No. 13-0473-POC (APSC 2013); In re: Much, OAH Case No. 13-0288-POC (APSC
2013); In re: Parcell, APSC Case No. 2007-09 (APSC 2012); In re: Bowen, OAH Case No. 10-0327-POC (APSC
April 2011).

200 See, e.g., Burkmire testimony; Spire testimony; J. Lewis testimony; B. Lewis testimony; McFarland

testimony; Lowen testimony; Stone testimony.
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B. The Executive Director did not show that revocation is authorized or
appropriate under counts involving “discharge for cause.” (Counts I and I11)

Counts I and 111 of the Amended Accusation concern the employment action taken against
Officer McQuillin. Count I asserts that discretionary revocation is appropriate under 13 AAC
85.110(a)(2) because Officer McQuillin was “discharged for cause . . . for conduct that adversely
affects his ability and fitness to perform the duties of a police officer and/or was detrimental to the
reputation, integrity, or discipline” of AAPFD. Count Il asserts that mandatory revocation is
required under 13 AAC 85.110(b)(3) because Officer McQuillin was “discharged for cause for
conduct” that is detrimental to the integrity of AAPFD, or for conduct that “would cause a
reasonable person to have substantial doubt about [his] honesty, fairness, respect for the rights of
others, or for the laws of this state or the United States.” Because these allegations all necessarily
arise out of the employment action taken by AAPFD, they are addressed collectively, below.

1. Officer McQuillin was not discharged for cause. (Counts | & 111)

An essential element of Counts | and 111 against Officer McQuillin is that he was
“discharged . . . for cause.” But the Amended Accusation ignores entirely the arbitrator’s
decision revoking Officer McQuillin’s discharge. Because the arbitrator’s decision revoked the
discharge at issue, the Council cannot revoke Officer McQuillin’s certification based upon that
discharge.

a. The Alaska Supreme Court’s decision in Parcell does not address the
appropriateness of a discharge-based revocation after that discharge has been
overturned.

The Executive Director takes the position that the arbitration award does not affect the
proceedings in this matter, contending that a discharge that has been finally adjudicated as illegal
and invalid is nonetheless a discharge that requires disciplinary action by the APSC. In support of
this argument, the Executive Director relies on an Alaska Supreme Court decision in a prior
APSC case, In re Parcell.?!

But the Executive Director misconstrues Parcell and its applicability here. In Parcell, the
Council revoked the certification on two grounds — one under 13 AAC 85.110(b)(3) related to the
employment action, and another under 13 AAC 85.110(a)(3) based on a finding that Mr. Parcell
lacked good moral character. The Superior Court reversed on both grounds.?°? On appeal to the

Supreme Court, the Council waived its appeal on the employment issue, and instead appealed

201 Alaska Police Standards Council v. Parcell, 348 P.3d 882, 887, fn. 27 (Alaska 2015).
202 Parcell v. Alaska Police Standards Council, Juneau Superior Court Case No., 1JU-12-728Cl, September 30,
2013 Order Reversing Revocation of Police Certificate; rev’d on other grounds.
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only the issue of the moral character finding.?®®> The Supreme Court’s decision, in turn, upheld
revocation on that ground — expressly noting that the Council had declined to pursue an appeal of
the employment-related revocation, and that it was therefore not addressing that issue in its
decision.?%

In other words, separate and apart from the circumstances of Mr. Parcell’s employment
case, the Council made a discretionary determination under 13 AAC 85.110(a)(3) that he lacked
the moral fitness to hold a certification.?® It is that revocation — under 13 AAC 85.110(a)(3) —
that the Alaska Supreme Court upheld.?®® The revocation of Mr. Parcell’s certificate based on the
issue of good moral character did not depend on the employment action taken against him. The
Executive Director’s claims asserted in this case under 13 AAC 85.110(a)(2) and 13 AAC
85.110(b)(3), on the other hand, both expressly require a finding that Officer McQuillin was
“discharged for cause.” Parcell expressly did not address the issue here, and the only Alaska
court to have considered the issue concluded that an arbitrator’s reversal of a termination
precludes a revocation that is based on the overturned termination.%’

b. Bowen’s analysis of this issue is not legally supportable and should be
revisited.

The arbitration award has the legal effect of undoing Officer McQuillin’s discharge, a
legal fact that precludes a revocation based on “discharge for cause.” The Council’s prior
examination of this issue is legally unsupportable and should be overturned. In In re: Bowen,
OAH No. 10-0327-POC, the Council upheld a revocation under the “discharge for cause”
regulation, despite the termination having been reversed by an arbitrator. Bowen, which has
previously been partially overturned on other grounds, relied on 13 AAC 85.110(f), which
provides that a personnel action or subsequent personnel action, “including a decision resulting
from an appeal” of the underlying employment action, “does not preclude the council from

revoking the police officer’s basic, intermediate, or advanced certificate under this section.”?%

203 Alaska Police Standards Council v. Parcell, 348 P.3d 882, 887, fn. 27 (Alaska 2015); Ex. B, pp. 11-12.

204 Parcell, 348 P.3d at 887, fn 27 (“[T]he Council limited its appeal to discretionary revocation [under 13 AAC
85.110(a)(3)]. We therefore do not address the court's decision on mandatory revocation under 13 AAC
85.110(b)(3)").

205 Alaska Police Standards Council v. Parcell, 348 P.3d at 886-889.

206 Alaska Police Standards Council v. Parcell, 348 P.3d at 886-889.

207 Parcell v. Alaska Police Standards Council, Juneau Superior Court Case No. 1JU-12-728Cl, September 30,
2013 Order Reversing Revocation of Police Certificate; rev’d on other grounds.

208 Bowen, OAH No. 10-0327-POC, at 11.
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The Executive Director relies on the same regulation as allowing a discharge-based revocation
here.2%

In concluding that this regulation supports a “discharge for cause” revocation even where
the discharge in question has been overturned, Bowen takes an interpretive leap that is
unsupported by the regulatory language. While .110(f) says that a personnel action does not
preclude the council from revoking “under this section,” the “section” in question includes all
discretionary and mandatory grounds for revocation, most of which do not require an adverse
employment action as an essential element. Thus, .110(f) is not at all in conflict with holding that
certain grounds under .110 — those specifically requiring a finding of discharge for cause — do, in
fact, require a discharge for cause.

The flaw in Bowen s reasoning is underscored by its suggestion that an employee ordered
reinstated after arbitration is in a legally similar position to a convicted criminal whose conviction
is later set aside. The case Bowen then cites to support this proposition illustrates the critical
distinctions between those two situations, and compels a conclusion contrary to that in Bowen.
That case, State v. Platt, concerned a Board of Nursing license denial based on regulations
allowing denial of certification to a person who “has been convicted of a crime substantially
related to the qualifications, functions, or duties” of the license sought.

In Platt, the Board of Nursing denied a license based on an applicant’s criminal conviction
that had since been “set aside.” The Alaska Supreme Court upheld the Board’s denial, but the
legal reasoning it employed highlights the distinction between a set aside conviction and an
overturned termination:

Although setting aside a conviction limits the consequences of the conviction
itself, it does not change the fact that an individual was previously found guilty of
committing a crime. . . . [W]here a conviction is set aside it “does not mean that
the crime, and the events surrounding the crime, never occurred.” Setting aside a
conviction does not expunge the conviction from the individual's criminal record,
which means that ‘[b]oth the conviction and the judgment setting it aside
consequently remain in the public record.” Thus, although the set aside indicates
that the defendant has made a ‘substantial showing of rehabilitation,’ it does not
erase the fact of conviction. 2

The Platt decision was based on the implications of setting aside a conviction —
specifically, that such a decision reflects subsequent rehabilitation but “does not erase the fact of

the conviction.” But the same analysis does not apply to an employee whose termination has

209 Post-hearing brief, p. 2.
210 State, Div. of Corps., Bus. & Prof'l Licensing, Alaska Bd. of Nursing v. Platt, 169 P.3d 595, 599 (Alaska
2007) (emphasis added).

OAH No. 15-1086-POC 34 Decision



been overturned as wrongful through arbitration, because the arbitration does “erase the fact of”
the wrongful termination.?** Such an employee is more fairly analogized to a defendant whose
criminal conviction is overturned on appeal. Unlike with the set-aside conviction, an overturned
conviction is “erased.” Likewise, the arbitration award erases the termination, finding it legally
unjustified under the employment agreement, and so undoing it. Bowen’s conclusion to the
contrary was legally incorrect.

c. Because the arbitration award effectively “unwound” the fact of Officer
McQuillin’s discharge, the Council cannot and should not treat him as a
discharged employee.

The arbitrator’s decision reversed AAPFD’s discharge decision — ordering Officer
McQuillin reinstated with full back pay and benefits. As a result, the termination has effectively
been undone, with Officer McQuillin ordered returned to his prior position as if it had
never occurred. Indeed, AAPFD now expressly takes the position that Officer McQuillin “should
not be considered a discharged employee.”?'?

In light of the arbitrator’s award, the Council cannot revoke Officer McQuillin's certificate
based on his having been “terminated for cause.” Not only has the termination been
legally determined to have been without “cause,” the effect of the arbitration award is to “unring
the bell” of the termination.

Certainly, under 13 AAC 85.110(f), and as Parcell held, an arbitration award does not
serve as a complete bar to all possible revocation actions by the Council. But, as to the specific
grounds on which the Executive Director seeks revocation in Counts I and 111, the arbitrator’s
award, which has the effect of undoing the termination, precludes revocation. Charges based on
13 AAC 85.110(a)(2) and 13 AAC 35.110(b)(3), for which “termination for cause” is an essential

element, cannot be sustained.?® Accordingly, Counts I and Il fail.

21 See EX. 2-2 (AAPFD Ietter to Council, clarifying that “for purposes of any future proceedings involving this

matter, Officer McQuillin has been ordered reinstated and should not be considered a discharged employee”).
212 Ex. 2-2.

213 See Greywolf, 151 P.3d at 1241(“a complete failure of proof concerning an essential element of the
nonmoving party’s case necessarily renders all other facts immaterial”).
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2. The Executive Director did not prove that the underlying conduct adversely
affected Officer McQuillin’s ability and fitness to perform the duties of a
police officer. (Count I)

Even if Officer McQuillin could be considered “discharged for cause,” which he cannot,

the Executive Director did not meet his burden of proving that the underlying conduct adversely

affected Officer McQuillin’s “ability and fitness” to perform the duties of a police officer.?*
a. The Executive Director did not prove that this incident implicates “Brady”
concerns.

At the hearing, counsel for the Executive Director argued that the facts of this case
implicate Officer McQuillin’s ability to serve as a police officer due to potential “Brady/Giglio”
concerns.?’® But the Executive Director did not prove such concerns, nor otherwise prove an
adverse effect on Officer McQuillin’s ability and fitness to perform his duties.

In argument, counsel for the Executive Director suggested that the negative views of
Officer McQuillin’s honesty held by Chief Davis or Lt. Delk — and even the
discredited/overturned Al report — are “Brady/Giglio” material that would be disclosable in
criminal cases involving Officer McQuillin. But the arguments of counsel are not evidence, and
the Executive Director did not meet his burden of demonstrating that Officer McQuillin would be
considered a “Brady officer.”

The evidence did not establish that Officer McQuillin was dishonest during the
investigation. To the contrary, both the arbitration award and this decision found that Officer
McQuillin was forthright and honest during the investigation.

The Executive Director then relies on a circular argument that Chief Davis’s or Lt. Delk’s
negative view of Officer McQuillin’s honesty — no matter how ill-founded that view — renders
him a “Brady officer,” which in turn impacts his ability to perform the functions of a police
officer, which in turn supports revocation. But the evidence in the record does not establish that
the personally-held beliefs of Chief Davis and Lt. Delk have actual Brady implications.?®
Moreover, accepting this line of argument would potentially turn any workplace disagreement

214 13 AAC 85.110(a)(2) (authorizing discretionary discharge if Council finds the certificate holder “has been
discharged . .. for cause for . . . some other reason that adversely affects the ability and fitness of the police officer to
perform job duties . . .”).

215 Brady v. Maryland and Giglio v. United States are two United States Supreme Court decisions requiring
prosecutors to disclose to defense counsel exculpatory or impeachment evidence. Brady v. Maryland, 373 U.S. 83
(1963); Giglio v. United States, 405 U.S. 150 (1972).

216 Chief Davis was not asked about Brady issues during his testimony, and the arbitration award describes his
prior testimony as expressly disavowing any Brady concerns. See Ex. 2-1, p. 22 (“The Chief specifically testified on
cross that the dismissal letter did not allege dishonesty and that there was no Brady issue in the discharge”).
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into a Brady matter, and open the door for revocation based on the opinions of others, rather than
on an officer’s actual conduct.

Here, of course, to the extent Brady issues are being raised under Counts | and 111, Brady
IS a non-issue because those counts fail on the threshold finding that Officer McQuillin was not
“discharged for cause.” But the Executive Director also did not prove an actual Brady concern,
and this issue therefore would not inform the revocation decision in any event.

b. Officer McQuillin’s ability and fitness to perform his duties were not
impacted by this incident.

Nor did the evidence otherwise establish an adverse effect on Officer McQuillin’s ability
and fitness to perform his duties. Officer McQuillin’s conduct was negligent, but not of the
quality or character to implicate his ability or fitness as an officer. After the July 30, 2014
incident, Officer McQuillin continued to work in active duty as a K-9 officer for nearly four full
months —including participating in almost daily trainings, representing the APFD at a college job
fair, participating in security services for visiting dignitaries, and receiving a “high acceptable”
evaluation.

TSA did not discipline any of the K-9 officers for the July 2014 incident.?!” The APFD
Deputy Chief opposed Officer McQuillin’s termination, as did TSA’s Field Canine Coordinator
David Vasek, speaking to their continued confidence in Officer McQuillin’s abilities and fitness
to perform his duties.?'® Mr. Vasek — the Field Canine Coordinator responsible for oversight of
the canine program and ensuring that officers are properly trained, following TSA protocols, and
meeting TSA expectations — testified that he would work with Officer McQuillin again.?*°
Numerous character references likewise described their continued confidence in his integrity and
work ethic.?%

The evidence thus does not support the Executive Director’s position that the events
giving rise to Officer McQuillin’s discharge adversely affected his ability and fitness to perform
his duties. Thus, even if it were otherwise appropriate to consider revocation under 13 AAC
85.110(a)(2), the evidence does not support a finding that Officer McQuillin engaged in conduct

that adversely affects his ability and fitness to perform his duties.

27 Vasek testimony.

218 Davis testimony; Vasek testimony.

219 Vasek testimony.

220 Spinde testimony; Lowen testimony; Stone testimony; Holler testimony; J. Lewis testimony; B. Lewis
testimony.
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3. The Executive Director did not prove that Officer McQuillin’s underlying
conduct was “detrimental to the reputation, integrity or fitness” of the
Anchorage Airport Police & Fire Department . (Counts | and I11)

The Executive Director likewise did not meet his burden of proving, even if Officer
McQuillin could be considered to have been “discharged for cause,” that the underlying conduct
was “detrimental to the reputation, integrity, or discipline” of the AAPFD.??!

a. Loss of the training aid

To the extent the Executive Director contends that the loss of the training aid satisfies this
criterion, this argument fails. While the loss of the training aid was unfortunate and should not
have occurred, it is a fact of training detection canines that, periodically, training aids are
misplaced or lost — indeed, the aids themselves contain a sticker telling the public whom to call if
an aid is found.???

The April 2014 incident at the Avis rental lot —a much more serious incident in terms of
both the length of time that elapsed before the officers first located the missing aid and the length
of time the aid was out of the officers’ actual control — did not lead to any discipline for any of the
officers. Nor was that incident apparently “detrimental” to the agency’s reputation, despite
considerable publicity at the time it occurred.

The evidence presented did not support a finding that the temporary loss and quick
recovery of a training aid is “detrimental to the reputation” of an agency. A finding of detriment
is not supported by the record, particularly given the lack of any outside knowledge of the
incident beyond the Troopers, and AST’s Captain Hahn’s expression of continued support for the
AAPFD K-9 program.??®

Officer McQuillin’s August 2014 performance evaluation is further evidence that the July
training aid incident was not viewed as “detrimental” to the AAPFD. That evaluation, completed
weeks after the July incident, rated Officer McQuillin’s performance as “high acceptable,”
recommended his “continued employment and applicable step increase,” and otherwise praised

Officer McQuillin as a member of the AAPFD.??* The content of the evaluation undermines the

221 See 13 AAC 85.110(a)(2) (permitting discretionary revocation on this ground); 13 AAC 85.110(b)(3)
(requiring revocation on same ground).

222 Vasek testimony; Spinde testimony; Trent testimony.

223 R. 108 (“I wanted to affirm for him . . . that we are completely 100 percent supportive of future training that
involves our vehicles, future training that involves our facilities. We can help with that and to help facilitate that. |
don’t want this in any way to suppress the continued working relationship or continued interactions specifically with
the canine program because | can’t stress strongly enough how sensitive I am to the need for those different training
environments. I’m very, very well aware of that, and I don’t want that to hurt any of that™).

224 Ex. 2-4, pp. 1-2.
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suggestion that the training aid incident was “detrimental” to the integrity, fitness or reputation of
the AAPFD.

b. Al report’s overturned findings of dishonesty

Nor did the Executive Director prove that Officer McQuillin’s alleged conduct underlying
his overturned termination — that is, the overturned allegations of dishonesty or collusion — was
“detrimental to the integrity or fitness” of the AAPFD. Such a finding could not be sustained
given the arbitrator’s rejection of the Al and the termination, including the specific rejection of
the findings of dishonesty and collusion.

Because the agency’s justifications for the discharge were found to be unsustainable and
the discharge was therefore overturned, those same discredited justifications cannot be used to
support decertification based on “discharge for” the same alleged conduct. Accordingly,
decertification under (b)(2) or (a)(3) would be improper. 2

4. The Executive Director did not prove that Officer McQuillin’s conduct
would “cause a reasonable person to have substantial doubt about [his]
honesty, fairness, respect for the rights of others, or for the laws of this
state or the United States.” (Count IIl)

Count 111 of the Amended Accusation also asserts that mandatory revocation is required
under 13 AAC 85.110(b)(3) because Officer McQuillin was “discharged for cause for” conduct
that “would cause a reasonable person to have substantial doubt about [his] honesty, fairness,
respect for the rights of others, or for the laws of this state or the United States.”

As discussed above, the Counsel cannot revoke Officer McQuillin’s certificate under
Count III for the threshold reason that he has not been “discharged for cause.” Even if that
threshold issue did not bar Count 11, revocation would still not be warranted under these facts
because, as also discussed above, Officer McQuillin’s conduct in the underlying events would not
“cause a reasonable person to have substantial doubt about [his] honesty, fairness, respect for the
rights of others, or for the laws of this state or the United States.” Officer McQuillin made a
negligent mistake, but not one that should cost him his job or his certification. And he was
honest, forthright, and cooperative in the administrative investigation.

Neither during the events in question nor during the investigation that followed did Officer

McQuillin engage in the type of conduct that would warrant revocation under 13 AAC

225 In addition to the arbitrator rejecting the dishonesty and collusion allegations in the evaluation of the
employment case, this decision has likewise found those allegations to be factually unsupported.
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85.110(b)(3). For this reason, too, the Executive Director did not meet his burden of showing that
revocation is appropriate under Count 111 of the Amended Accusation.
IV.  Conclusion

The Executive Director did not meet his burden of showing either that revocation is
mandatory, or that it would appropriate, under these facts. The Executive Director’s request for
revocation of Officer McQuillin’s Police Officer Certification is therefore denied.

DATED: September 1, 2016.

By:  Signed
Cheryl Mandala
Administrative Law Judge

[This document has been modified to conform to the technical standards for publication.]
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