BEFORE THE ALASKA OFFICE OF ADMINISTRATIVE HEARINGS ON REFERRAL
BY THE COMMISSIONER OF HEALTH AND SOCIAL SERVICES

In the Matter of
OAH No. 12-0593-APA

DD Division No.

N’ N N N

FAIR HEARING DECISION
l. Introduction

D D applied for Interim Assistance on February 21, 2012.> A disability adjudicator
employed by the Division of Public Assistance (DPA or Division) concluded that while Ms. D
experienced severe conditions, her application was denied because “her conditions do not prevent
her from working.”? The Division notified Ms. D that her application was denied.® She requested a
hearing.”

This decision concludes that Ms. D is severely physically and mentally impaired and that her
impairments meet the 12-month durational requirements. However, Ms. D’s impairments do not
meet or equal the applicable Social Security disability listings. As a result, Ms. D does not satisfy
the Interim Assistance program’s eligibility requirement that she be “likely to be found disabled by
the Social Security Administration.”® The Division’s decision denying Ms. D's Interim Assistance
application is therefore AFFIRMED.

1. Facts

A. Procedural Background

Ms. D’s application was supported by a March 5, 2012 “Preliminary Examination for
Interim Assistance” form which was completed by Sharon Smith, M.D. The form stated that Ms.
D's diagnoses were depressive disorder and possible learning disability, and that bipolar disorder
and attention deficit hyperactivity disorder needed to be ruled out as diagnoses.® The form further
stated that Ms. D was not expected to recover from these conditions, that she had a pending
psychiatric evaluation, and that she would be referred for neuropsychiatric testing.” Laura Ladner,
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the Division’s medical reviewer, denied Ms. D’s application because, although she experienced
severe conditions, “her conditions do not prevent her from working.”®

Ms. D’s hearing was held on June 12 and July 17, 2012. Ms. D represented herself and
testified on her own behalf. B P, Ms. D's caseworker at No Name Community Mental Health
Services, assisted in representing Ms. D and testified on her behalf. Terri Gagne, Public Assistance
Analyst with the Division, represented the Division. Laura Ladner, the Division’s disability
adjudicator/medical reviewer, testified on behalf of the Division. The hearing was recorded.

The record was left open after the July 17, 2012 hearing until August 1, 2012 to allow Ms. D
to submit a recent psychological evaluation and for the Division to provide a written response.

Neither party provided additional documents. The record therefore closed on August 1, 2012.

B. Ms. D’s Conditions as Demonstrated at the Hearing

Ms. D’s physical impairments consist of hypertension, back pain, chronic obstructive
pulmonary disease (COPD), and asthma.® The Division agreed that she experienced severe
physical impairments.’® At hearing, the Division also agreed that her physical impairments met the
12 month durational requirement.**

Ms. D’s most recent x rays (February 27, 2012) show that she has a possible fracture of her
coccyx, and degenerative changes at L2 — 3 and L3 — 4 of the lumbar spine.'? She also has a bone
cyst and mild degenerative changes in her left wrist.'* Her “thoracic spine alignment is normal.”*
Emergency room notes from February and March 2012 state that she experiences back, neck, and
lumbosacral pain, but that her range of motion, strength, and gait are normal.” Medical
examination notes from April 20, 2012 diagnose her with COPD and indicate that she uses an
albuterol inhaler.*® The medical documents in the record refer to her asthma, COPD, and
hypertension, but do not contain any indication that she suffers adverse effects from these

conditions.'” Those same medical documents do not contain any indication that she has any
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limitations on her ability to walk, sit, or stand, or that she requires any assistive devices (cane,
walker, wheelchair).*®

In addition to her physical impairments, Ms. D has mental impairments consisting of chronic
major depression, Bipolar disorder, posttraumatic stress disorder, and polysubstance abuse.’® The
Division agreed that her mental impairments were severe. The Division asserted, however, that Ms.
D's mental health impairments might not meet the 12 month durational requirement, arguing that
her symptoms might lessen if she received ongoing mental health treatment and refrained from
substance abuse.?

Ms. D does not have any psychiatric hospitalizations within the past several years.

However, her medical records dating back to September 2010 contain a consistent diagnosis of
chronic major depression.?* On March 1, 2012 she was also diagnosed with Bipolar Disorder, Type
2. Ms. D’s medical records, beginning in September 2010, intermittently state that she exhibits
rapid/pressured speech, poor impulse control, and scattered, tangential, and disjointed thought
processes.?

Ms. D had an intake behavioral health assessment, performed by a master’s level therapist,
on April 13, 2012.%* That assessment stated that Ms. D was not then receiving mental health
treatment, and that she self-reported auditory and visual hallucinations and flashbacks. The
assessment concluded that she was oriented to person/place/time/situation, that her intellectual
capacity was average, that her concentration was poor, that her abstract thinking was very impaired,
that her short-term memory was fair, that her recent memory was very impaired, and that her remote
memory and judgment were good. Her speech was tangential, she experienced flights of ideas, but
she had no suicidal or homicidal ideation.” That assessment diagnosed Ms. D with Bipolar Il
disorder, anxiety disorder, posttraumatic stress disorder, and marijuana abuse.?

Ms. D started and stopped taking psychiatric medications in March 2012, because she had

adverse effects from them.?” As of April 27, 2012, Ms. D was not interested in taking medication
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for her mental health conditions. However, she began taking psychiatric medications six days later,
beginning on May 3, 2012.%
There are no psychological evaluations or neuropsychiatric evaluations for Ms. D in the

record.?®

I11.  Discussion

A. The Three Step Interim Assistance Disability Determination Process

The Alaska Public Assistance program provides financial assistance to “aged, blind, or
disabled needy [Alaska] resident[s].”*® Applicants who are under the age of 65 years are required
to apply and qualify for federal Supplemental Security Income benefits.*> Once an applicant is
approved for federal Supplemental Security Benefits, he or she is then eligible to receive Adult
Public Assistance benefits.*?

Interim Assistance is a monthly payment in the amount of $280 provided by the State to
Adult Public Assistance applicants while they are waiting for the Social Security Administration
(SSA) to approve their Supplemental Security Income application.®

In order to qualify for Interim Assistance, the applicant must be “likely to be found disabled
by the Social Security Administration.”®* An Interim Assistance applicant has the burden of
proving that he or she is likely to be found disabled by the SSA.*

The SSA uses a five-step evaluation process in making its disability determinations.*® Each
step is considered in order, and if the SSA finds the applicant either disabled or not disabled at any
step, it does not consider subsequent steps.*’

The division uses the first three steps of the SSA disability determination process in

deciding whether an applicant qualifies for Interim Assistance.®® The first step looks at the
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applicant’s current work activity. If the applicant is performing “substantial gainful activity,” the
applicant is not disabled.*® If the applicant is not performing “substantial gainful activity,” it is
necessary to proceed to step two.

The second step requires the evaluation of the severity and duration of the applicant’s
impairment. Medical evidence, which consists of “signs, symptoms, and laboratory findings, not
only [the applicant’s] statement of symptoms,” is required to establish an applicant’s impairment.*°
In order to be considered disabled, the impairment or combination of impairments must be severe
and must be expected to result in death or must have lasted or be expected to last at least 12
months.* I the impairment is not severe or does not meet the duration requirement, then the
applicant is not disabled. If the impairment is severe and meets the duration requirements, then it is
necessary to proceed to step three.

The third step requires the evaluation of whether the impairment meets or equals one of the
listings adopted by the SSA.*® If it does, the applicant is disabled** and qualifies for Interim
Assistance. If the applicant’s impairment does not meet or equal one of the SSA listings, the

applicant does not qualify for Interim Assistance. *°

B. Application of the Three-Step Process

The Division agrees that Ms. D is not currently engaged in substantial gainful activity. This
means that she satisfies step one of the three step disability process. The Division also agrees that
Ms. D's physical impairment and mental impairments, for which she has several diagnoses, are
severe. At hearing, the Division’s medical reviewer agreed that Ms. D satisfied the duration
requirement for her physical impairments, but argued that she did not satisfy the 12- month duration
requirement for her mental impairments.

1. Physical Impairments

Ms. D’s physical impairments consist of back pain / degenerative disk disease (DJD),

asthma, and COPD. In order to satisfy step three, Ms. D must meet or equal the applicable SSA

impairment listing.
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42 20 C.F.R. § 416.920(a)(4)(ii); 20 C.F.R. § 416.909.
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Ms. D’s DJD falls with the specific listing for disorders of the spine (listing 1.04) and within
the general SSA medical listing for musculoskeletal conditions (listing 1.00).%® In order for Ms. D
to meet or medically equal the criteria set out in the musculoskeletal listing, she must have “an
extreme limitation of the ability to walk” or “an extreme loss of function of both upper
extremities.”*’

The medical evidence in the record contains recent x rays (February 27, 2012) showing a
possible fracture of Ms. D's coccyx and degenerative changes at L2 — 3 and L3 — 4 of her lumbar
spine.*® Ms. D also has a bone cyst and mild degenerative changes in her left wrist.** Ms. D's
“thoracic spine alignment is normal.”>® Recent emergency room notes state that she experiences
back, neck, and lumbosacral pain, but that her range of motion, strength, and gait are normal. >
There is no medical evidence demonstrating that Ms. D’s ability to walk or use both upper
extremities is extremely limited. As a result, Ms. D does not meet or equal the SSA listing for
musculoskeletal impairments.

The medical evidence in the record also contains diagnoses of hypertension, COPD and
asthma. Hypertension by itself does not meet or equal the applicable listing (Cardiovascular
system, listing 4.00). There must also be a cardiovascular impairment such as chronic heart failure
or vascular dysfunction.®® There is no evidence in the record showing any cardiovascular
impairment.

COPD and Asthma are both listed under the Respiratory system listing (listing 3.00).%
While Ms. D uses an albuterol inhaler, there is no indication in the medical records that she has
frequent attacks requiring medical intervention or that she has spirometry test results that satisfy the
standards required to meet or equal the applicable listing. There is also no evidence that Ms. D's
asthma and COPD impose any limitations on her. As a result, Ms. D does not meet or equal the
SSA listing for respiratory impairments.

Ms. D has the burden of proving, by a preponderance of the evidence, that she is likely to be

found disabled by SSA. Because the preponderance of the evidence shows that Ms. D does not

4 See 20 C.F.R. § Pt 404, Subpart P, Appendix 1, §§ 1.00 and 1.04.
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satisfy step three of the SSA disability determination process, i.e. that she meets or equals the SSA
listings with regard to her severe physical impairments, she does not qualify for Interim Assistance
benefits based on those impairments.

2. Mental Impairments

In addition to her physical impairments, Ms. D has a number of mental health diagnoses,
including chronic major depression, bipolar disorder, posttraumatic stress disorder, and
polysubstance abuse.

The Division agreed that Ms. D's mental impairments are severe. The Division’s medical
reviewer questioned, however, whether Ms. D’s severe mental impairments met the duration
requirement. A review of Ms. D’s medical records dating back to September 2010 shows a
consistent diagnosis of chronic major depression.> The Division's medical reviewer opined that
Ms. D’s symptoms might lessen and not be severe impairments for the requisite amount of time if
she received ongoing mental health treatment and refrained from substance abuse. However, there
is no medical evidence in the record to support that opinion. As a result, the medical evidence
shows that Ms. D’s severe mental impairments have been ongoing since at least September 2010.
Accordingly, they meet the 12 month durational requirement and satisfy step two of the disability
determination process.

In order to satisfy step three of the disability determination process, Ms. D must meet or
equal the applicable SSA impairment listing. The SSA recognizes (in appendix 1 to subpart P of 20
C.F.R. Part 404) a list of specific impairments that, if met or equaled, are considered disabling.*

Ms. Ladner reviewed SSA listing 12.04 (affective disorders), which include both depression
and bipolar disorder. Ms. Ladner concluded there was not enough medical evidence in the record to
show that Ms. D satisfied SSA listing 12.04.® A review of the underlying evidence supports Ms.
Ladner's conclusion.”’

Listing 12.04 is for Affective Disorders, including depression and bipolar syndrome.
For these disorders:

The required level of severity . . . is met when the requirements in both A and B are
satisfied, or when the requirements in C are satisfied.

> Ex. 2.100.
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A. Medically documented persistence, either continuous or intermittent, of one of the

following:

1. Depressive syndrome characterized by at least four of the following:

a.

b
c
d
e.
f

9
h

Anhedonia or pervasive loss of interest in almost all activities; or
Appetite disturbance with change in weight; or

Sleep disturbance; or

Psychomotor agitation or retardation; or

Decreased energy; or

Feelings of guilt or worthlessness; or

Difficulty concentrating or thinking; or

Thoughts of suicide; or

Hallucinations, delusions, or paranoid thinking; or

[omitted]

3. Bipolar syndrome with a history of episodic periods manifested by the full
symptomatic picture of both manic and depressive syndromes (and currently
characterized by either or both syndromes);

AND

B. Resulting in at least two of the following:

1. Marked restriction of activities of daily living; or

2. Marked difficulties in maintaining social functioning; or

3. Marked difficulties in maintaining concentration, persistence, or pace; or

4. Repeated episodes of decompensation, each of extended duration;

OR

C. Medically documented history of a chronic affective disorder of at least 2
years' duration that has caused more than a minimal limitation of ability to do basic
work activities, with symptoms or signs currently attenuated by medication or
psychosocial support, and one of the following:

1. Repeated episodes of decompensation, each of extended duration; or

2. A residual disease process that has resulted in such marginal adjustment that even a
minimal increase in mental demands or change in the environment would be predicted to
cause the individual to decompensate; or

3. Current history of 1 or more years' inability to function outside a highly supportive
living arrangement, with an indication of continued need for such an arrangement.'®!

%8 20 C.F.R. Pt. 404, Subpt. P, App. 1, § 12.04.

OAH No. 12-0593-APA

8 Decision



The Division argued there was not enough information to demonstrate that Ms. D met the
“A” criteria for affective disorders. The Division agreed that Ms. D was impaired as to one of the
elements contained in the “B” criteria (concentration, persistence, or pace).

The evidence supports the Division’s conclusion that Ms. D does not satisfy the “A” criteria
for affective disorders. There are consistent references in the record to impaired thinking processes
and one reference to hallucinations. The most recent evidence consists of a behavioral health
assessment, conducted by a master’s level therapist, stating that Ms. D self-reported hallucinations,
had poor concentration, impaired abstract thinking, tangential speech, experienced flights of ideas,
but had no suicidal or homicidal ideation.>® This would only satisfy two of the four necessary
elements contained in section 1 of the “A” criteria (difficulty concentrating or thinking and
hallucinations, delusions, or paranoid thinking). ©°

Ms. D might potentially satisfy the “A” criteria due to her bipolar diagnosis. However, her
bipolar diagnosis is recent, having been made on March 1, 2012.°* Consequently, there is not
enough evidence in the record to demonstrate that she has a history of episodic periods manifested
by the full symptomatic picture of both manic and depressive syndromes (and currently
characterized by either or both syndromes)” as required by the listing.®

The affective disorder listing requires that an applicant satisfy the “A” criteria in order to
meet or equal the listing.®* Ms. D, as discussed above, has not shown that she satisfies the “A”
criteria. Consequently, her depression and bipolar disorder do not meet or equal the criteria for
affective disorders under listing 12.04.

The next diagnosis that must be reviewed is Post Traumatic Stress Disorder (PTSD). SSA
classifies PTSD under listing 12.06 (anxiety-related disorders). In order to meet or equal the criteria
of listing 12.06, Ms. D must satisfy the following test:

The required level of severity for these disorders is met when the requirements in both A

and B are satisfied, or when the requirements in both A and C are satisfied.

A. Medically documented findings of at least one of the following:

1. Generalized persistent anxiety accompanied by three out of four of the following
signs or symptoms:

% Ex. B, pp. 3-11.

60 20 C.F.R. Pt. 404, Subpt. P, App. 1, § 12.04(A).

ol Ex. 2.68.

62 20 C.F.R. Pt. 404, Subpt. P, App. 1, § 12.04(A)(3).
63 20 C.F.R. Pt. 404, Subpt. P, App. 1, § 12.04.
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a. Motor tension; or
b. Autonomic hyperactivity; or
c. Apprehensive expectation; or

d. Vigilance and scanning;

or
2. A persistent irrational fear of a specific object, activity, or situation which results in a
compelling desire to avoid the dreaded object, activity, or situation; or
3. Recurrent severe panic attacks manifested by a sudden unpredictable onset of intense
apprehension, fear, terror and sense of impending doom occurring on the average of at
least once a week; or
4. Recurrent obsessions or compulsions which are a source of marked distress; or
5. Recurrent and intrusive recollections of a traumatic experience, which are a source of
marked distress;

AND

B. Resulting in at least two of the following:
1. Marked restriction of activities of daily living; or
2. Marked difficulties in maintaining social functioning; or
3. Marked difficulties in maintaining concentration, persistence, or pace; or
4. Repeated episodes of decompensation, each of extended duration.

OR

ﬁ:(.)me [64R]esulting in complete inability to function independently outside the area of one's

The record lacks any support for an evidentiary finding that Ms. D satisfies any of the “A”
criteria (motor tension, vigilance, scanning, irrational fears, panic attacks, etc.). With regard to the

“B” criteria, there is evidence supporting only one factor (impaired concentration). With regard to

64 20 C.F.R. Pt. 404, Subpt. P, App. 1, § 12.06.
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the “C” criteria, there is no evidence that Ms. D cannot function outside of her “home”
environment. Consequently, there is insufficient evidence to support a conclusion that Ms. D's
PTSD meets or equals the criteria of listing 12.06.

Ms. D also has a diagnosis of polysubstance abuse. This falls under the SSA listing for
Substance Addiction Disorders (listing 12.09), which requires evidence of “behavioral changes or
physical changes associated with the regular use of substances that affect the central nervous
system.”® The record lacks evidence showing that Ms. D's polysubstance abuse has caused any
behavioral or physical changes. Accordingly, Ms. D does not meet or equal the listing for
Substance Addiction Disorders (12.09). Additionally, the mere fact of addiction would not qualify
her for Interim Assistance.®®

Ms. D has the burden of proving, by a preponderance of the evidence, that she is likely to be
found disabled by the SSA. Because the preponderance of the evidence shows that Ms. D does not
satisfy step three of the SSA disability determination process, i.e., she does not meet or equal the
SSA listings with regard to her severe mental impairments, she does not qualify for Interim

Assistance benefits based on those impairments.

IV.  Conclusion

Ms. D did not meet her burden of proving that she is likely to be found disabled by the
Social Security Administration due to either her physical or mental impairments. As a result, the
Division’s decision denying Ms. D's application for Interim Assistance is AFFIRMED.

DATED this 21st day of September, 2012.

Signed
Jay D. Durych
Administrative Law Judge

6 20 C.F.R. Pt. 404, Subpt. P, App. 1, § 12.009.
66 7 AAC 40.200(a).
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Adoption

The undersigned, by delegation from of the Commissioner of Health and Social Services,
adopts this Decision under the authority of AS 44.64.060(e)(1), as the final administrative
determination in this matter.

Judicial review of this decision may be obtained by filing an appeal in the Alaska Superior
Court in accordance with Alaska R. App. P. 602(a)(2) within 30 days after the date of this decision.

DATED this 2™ day of October, 2012.
By:  Signed

Name: Jay D. Durych
Title: Administrative Law Judge

[This document has been modified to conform to the technical standards for publication.]
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